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currency At the last convention of the American Bankers’ As- 
te, sociation, it was resolved that a committee of five be 
appointed by the Chair, of which the President shall 

be one, to act as a committee on Financial Legislation. 

Many of the state bankers’ associations have appointed each a 
delegate to confer with the above Committee ‘on Financial Legis- 
lation and with the special committee of the New York Chamber 
of Commerce appointed to deal with this subject for the purpose 
of discussing the question of improving the currency laws. 

Mr. John L. Hamilton, president of the American Bankers’ As- 
sociation, and chairman of the Committee on Financial Legis- 
lation, has formulated the plan of the committee for a credit cur- 
rency, which will be submitted at the next convention of the As- 
sociation. We publish this plan elsewhere in this number. 


Bills of Lading. One of the leading banks of the South, the First 
National Bank of Birmingham, Alabama, has 
issued a circular declining to discount drafts 

against cotton which originated in the State of Alabama, because 

of the liability incurred by banks in handling drafts with bills of 
lading attached and the questionable security of such documents. 

Alabama is one of the three states wherein the courts hold that 

a bank, which purchases a draft with bill of lading attached, be- 

comes liable, as owner of the goods, for their quality, quantity 

and condition. This, of course, is an unreasonable liability to 
impose upon a bank which does not buy and sell the goods, and 
derive a seller’s profit, but merely holds a special title, as pledgee, 
to secure it for money advanced, and the Alabama doctrine is 
only recognized in two other states, so far as we know—North 

Carolina and Mississippi—while in the majority of states, the 

courts take a more reasonable view of the nature of the bank’s 

relation to the transaction. In addition to this special liability 
as warrantor of the goods, there is the general weakness of the 
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bill, as a security, in several respects, these weak points having 
been made clear to banks all over the country by the Committee 
on Bills of Lading of the American Bankers’ Association. Many 
banks now refuse to loan on such documents because of the insuf- 
ficiency of the security, and the number is increasing with the 
growing realization of the danger of loss. No bank can be blamed 
for refusing to risk its money upon improper security, and the 
growing conservative attitude of banks in this respect, will hasten 
the day when a properly safeguarded negotiable bill will be de- 
manded by the shippers, issued by the carriers, either voluntarily 
or through compulsion, and regulated by legislative enactment. 
We understand legislation will be urged in Alabama at the next ses- 
sion of the legislature to abrogate the non-commercial judicial rule 
which now exists, and there will probably be a demand therefor, 
not only by the banks but by those whom the present law favors, 
as commercial necessities will call for a condition of law under 
which banks will be able to finance cotton and other shipments, 
even though recourse upon a bank for money collected upon a 
bill of lading, where the goods are not up to contract, must be 
relinquished. 


Insurance ot 1” the June number we published a statement 
National Bank Of the measure before Congress to provide a 
Deposits. $6,000,000 insurance fund for deposits in na- 
tional banks, to be provided by assessment upon 
the banks, with the details of the legislative plan proposed. We 
have received a communication from the cashier of a national 
bank in Colorado, commending the general plan, but suggesting 
certain improvements and giving strong reasons for his suggestions. 
Instead of raising the fund by assessment, his proposition is to 
divert sufficient of the excessive tax now imposed upon circulation, 
to create such a fund; then, again, instead of postponing pay- 
ment from the fund until all the other assets of an insolvent bank, 
including the money received from assessment upon stockholders, 
are exhausted, pay the depositors of a failed bank at once out 
of the fund such amount as, with the available cash assets, will 
pay them in full, thus saving interest, protecting the business 
interests of the depositor which might be jeopardized by a long 
delay in realization, and fulfilling the true purpose of insurance, 
immediate indemnity. 

This national bank insurance fund poegedtiinn will undoubtedly 
come before the next session of Congress for action, and in the 
interim it should be throughly discussed on its merits, especially 
through the banking press. Are all bankers in favor of it? Who 
are opposed? What are the grounds of opposition, if any? We 
repeat our invitation, published in the June number, for a general 
discussion of the proposition by our readers through these pages. 











EDITORIAL. 595 


—- We desire to place side by side, for purpose of com- 
Sona Fide parison, the decision of the New York Court of 
Holder. Appeals in Hathaway v. County of Delaware, handed 
down in June of the present year and published in 
this number, and the decision of the Supreme Court of Mas- 
sachusetts in Boston Steel Company v. Steurer, decided in 1903 
and published 20 B. L. J. 458, because while both cases are 
similar in all their main features, the decisions are contrary in 
result. Both cases involve facts governed by the Negotiable In- 
struments Law of the respective states and the two decisions in- 
dicate that notwithstanding that law was enacted to produce uni- 
formity of rule and to banish conflict, there is destined even with 
the Uniform Law, to be more or less of a conflict in different 
states thereunder. In the present instance, the proposition at 
variance is whether or not the payee of a check, who receives it 
for value from one other than the drawer, is a holder in due course 
of the instrument, entitled to enforce payment from the drawer, 
or to keep the money if he has received payment, free from the 
drawer’s claim that the third party has defrauded him. Mas- 
sachusetts holds yes; New York, no. New York says the form of 
the check notifies the payee that the money is that of the drawer; 
Massachusetts denies this, and points to the frequent practice of 
debtors who purchase exchange payable to their creditors, the 
latter supposedly holding exchange enforceable against the drawers 
thereof. 

Before proceeding to a comparison of the New York and Mas- 
sachusetts cases and noticing the conflict between them, let us 
make the following illustration : 

D is a debtor to C, a creditor, and is being pressed for pay- 
ment. D goes to A and falsely represents that C wants to bor- 
row money from A. A gives money to D to deliver to C, as a 
loan from A to C. A takes the money and pays his own debt to 
C. It is clear that A cannot recover the money from C. And 
the result would be the same even though D made no misrepresenta- 
tion to A, in a case, for example, where A delivered money to D 
to pay A’s debt to C, or to buy something from C for A, and D, 
committing a breach of trust, pays his own debt to C therewith. 

Now, let us suppose, in any of the cases above suggested, that 
A instead of delivering his money to D to give to C as a loan 
or payment from A to C, or by way of purchase, makes his check 
to order of D, to deliver to C for such purpose, but that D, in- 
stead of so doing, pays his own debt to C therewith. Here, again, 
according to both the Massachusetts and the New York courts, 
A cannot recover the money from C. 

But if A, instead of giving money to D, or his check to D’s 
order, draws his check to order of C and delivers it to D for 
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delivery to C for any of the purposes stated, but D, instead, pays 
his own debt to C therewith, we reach a point of difference between 
the two courts. In Massachusetts, it is held C, the payee, is a 
holder in due course of the check, and A cannot recover the money 
which he has received thereon; in New York, to the contrary, A 
can recover from C, provided C’s position has not been changed 
for the worse by reason of the payment. 

The case before the New York Court of Appeals, in brief, was 
this: The former county treasurer of Delaware County proved a 
defaulter. His successor called upon him to pay his indebtedness 
to the county. The former treasurer, when the county needed 
money, had been in the habit of executing the county’s note and 
procuring a loan on it from a banker to the county. To obtain 
money to pay his indebtedness, the former treasurer forged the 
county’s note in the name of his successor, took it to the banker, 
misrepresented that the county wanted a loan and, for the note, 
he received a check payable to the new county treasurer. This 
check he used to pay his own debt to the county. The banker 
sued the county for the money. He is held entitled to recover 
under the rule that money paid under a mistake of fact may be 
recovered back, no matter how negligent the party making the 
mistake has been, unless the payment has caused such a change 
in the position of the other party that it would be unjust to 
require him to refund; and the party receiving the payment must 
affirmatively show that his position would be changed. This was 
not shown in the New York case, and the county had to pay 
back the money. The court said that generally where money is 
recovered as paid under mistake of fact, the mistake is of both 
parties; but that it is not necessary to recovery that the mistake 
be mutual. 

This New York case, then, is that where D falsely represents 
to A that C wants to borrow from A and A draws his check pay- 
able to C which he delivers to D to deliver to C for that purpose, 
but D pays his own debt to C therewith, A may recover the 
money from C, unless C shows his position will be changed for 
the worse. 

Now, to compare with the Massachusetts case: Jennie D. Steurer 
drew her check for $200 payable to the Boston Steel and Iron 
Company and gave it to her husband to deliver it as part pay- 
ment of her indebtedness to the payee; but the husband paid it 
to the steel company in payment of an indebtedness of his own. 
The payee was held not accountable to her for the proceeds, and 
was given judgment against her for the amount or her indebted- 
ness to it. The court said: ‘‘A check payable to the plaintiff is 
handed by the drawer to her husband, to be delivered by him in 
payment of a debt to become due from the drawer of the check 
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to the payee, and is fraudulently handed by the husband to the 
payee of the check in payment of a debt due by him to the payee 
and is accepted by the payee in good faith in payment of that 
debt. In such a case the payee of the check is a bona fide pur- 
chaser of the check for value, without notice, and the drawer 
could not set up her husband’s fraud in defense of the check, nor 
maintain an action for money had and received after payment of 
it, on discovering the fraud.’ The court pointed to the rule of 
the Negotiable Instruments Law that payment of a pre-existing 
debt is value. 

The only difference in fact between the New York and the Mas- 
sachusetts case is that in the last named, the debtor D does not, 
while in the New York case, he does obtain A’s check payable to 
C by false representations and forgery, but he is equally guilty 
in both, of breach of trust and misappropriation. 

We cite and compare these two decisions to show the radical 
difference between the courts upon the question presented. The 
decision of the Massachusetts Supreme Court seems more in keep- 
ing with the spirit of the Negotiable Instruments Law to enable 
the use of checks as a substitute for actual money, free from de- 
fenses between the original parties; and while there are cases 
which hold that the payee of a check tendered to him by a third 
party is put on inquiry that the drawer may be interested in the 
money,* other cases are to the contrary. The Massachusetts 
court, speaking of the former view, says that the courts uphold- 
ing it ‘do not seem to have taken into consideration the practice 
of a check being procured drawn by another to be used in pay- 
ing a debt due from the person procuring the check to the person 
to whom the debtor has had the check made payable. The practice 
is recognized in the case of foreign bills of exchange and the person 
procuring the bill is known technically as the remitter of it. * * * 
In our opinion, a check received by the payee named in it, in 
payment of a debt due from the remitter of the check, is a holder 
in due course within section 69 (Massachusetts numbering) of 
the Negotiable Instruments Law.” 

The New York decision coincides with those cases which hold 
that A’s check payable to C, tendered by D for his own debt, 
carries notice on its face that the money being paid is A’s and 
not D's. 

Irrespective of the question which rule is the better for the 
commercial and business world, it is regrettable that under the 
Negotiable Instruments Law there bids fair to be a conflict in 
different states upon the proposition whether the payee of a check, 
who receives it from a third party in payment of the latter’s debt, 
is or is not a holder in due course, entitled to enforce the check 


_- On this subject see article 22 B. L. J. 87. 
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against the drawer if unpaid, and to keep the money once he has 
received it. There is no question but that he is a holder in due 
course so far as value given is concerned, for the Negotiable In- 
struments Law has settled that a pre-existing debt constitutes 
value, equally as money advanced at the time the instrument is 
given; but the crucial point upon which the courts are likely to 
split is whether or not the payee in such a case is put on notice 
from the form of the check. Probably an amendment of the law 
settling this point in accordance with commercial understanding 
would be advisable. 


a The Supreme Court of North Carolina, in a 
of a Surety case which we publish in this number, consider 
under the N.I.L. the question of the liability of a surety under 
the Negotiable Instruments Law, with reference 
to the necessity of due presentment for payment and notice of 
dishonor to preserve the surety’s liability. Nowhere in the Jaw is 
a surety, as a party to a negotiable instrument, specifically so 
named. With regard to the absolute and contingent liability of 
parties, the law divides them into parties primarily and those 
secondarily liable. Drawers, payees, indorsers and acceptors are 
specifically so named in the law as well as the maker, in cases 
of promissory notes. But, as said, a surety is not mentioned 
as such. 

In the case before the court, a man was surety upon a promis- 
sory note. He was sued on the note and claimed that he was 
discharged from liability because he was not given due notice of 
its dishonor. His counsel contended that a surety on a note is 
not primarily liable, but secondarily liable, and under the provi- 
sions of the law would be discharged where there was not due 
presentment for payment, nor notice of dishonor given him. The 
court discusses both these propositions and holds that a surety, 
although not specifically mentioned, is a party primarily liable 
within the meaning of the law; that he is not discharged by fail- 
ure of due presentment or of notice of dishonor. 

Apart from the proposition decided in this case, bankers in 
other states who read this North Carolina decision will have brought 
to mind the lack of uniformity in the section numbering of the 
Negotiable Instruments Law which is a cause of no little incon- 
venience. New York has one set of section numbers, other states 
have others, and in some states, as in North Carolina, the law 
has been given the section numbering of the Revised Statutes. 
The consequence is that the reader of a decision from another 
state in which section numbers of the Negotiable Instruments Law 
are cited and discussed and who wants to refer to the cited sections, 
is often at a loss to find in his own copy of the law, in which the 
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section numbering is different, the precise sections referred to. 
Uniformity should not end with the statement of rules of law, but 
should extend to the numbers by which such rules are referred 
to, to be complete. 
pronibitea Section 25 of the Banking Law of New York, sub- 
onsen. division 4, prohibits directors, clerks or agents of 
banks from borrowing money from the bank with 
which they are officially connected without the consent of a ma- 
jority of the board of directors; and provides a penalty for viola- 
tion of the law. 

This section has come up for construction before the Appellate 
Division, Second Department, of the New York Supreme Court. 
The teller of a bank borrowed money from the bank without the 
necessary sanction of the directors. He gave his note for the 
loan upon which another person placed his name as indorser. The 
bank sought to recover from theindorser. The indorser contended 
that as the loan was made in violation of the law, the note was 
void and he could not be compelled to pay it. But the court 
holds the transaction itself is not void; the law simply is that 
if such a loan is made, the borrower who violates the law must 
suffer the penalty. 

This is somewhat analagous to the cases under the National 
Banking Act where borrowers from national banks upon real 
estate security have sought to escape liability on the ground that 
as the bank had no power to make the loan, the transaction was 
veid and the debt and security could not be enforced against 
them. But the federal courts, including the supreme court of the 
United States, have held that the indebtedness is not affected but 
is enforceable together with the security ; that the only account- 
ability for making such a loan is on the part of the bank to the 
government and that no one else has any right to complain. 

With reference to subdivision 4, section 25 of the New York 
Banking Law, it may be noted the same was amended in 1905. 
It formerly provided that “no officer, director, clerk or agent of 
any bank, or savings bank, shall borrow” from the bank without 
the consent and approval of a majority of the board of directors. 
The amendment consisted in dropping out the words “or savings 
bank,” 

Voucher We publish in this number a valuable article, con- 
Checks. tributed by Mr. George C. Sinclair, a Public Account- 

ant of Chicago, defining a voucher check, showing the 
legal and other advantages to the payor of a properly con- 
structed document of this character, and submitting a form ofcheck 
which he has designed to include all such advantages and, at 
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the same time, to be free from objection from the banker’s stand- 
point; the check being negotiable, and so arranged that the work- 
ing force of a bank can handle it with the utmost dispatch, not 
being charged with the burden of examining the inside to see that all 
conditions and signatures have been supplied, before payment is 
made. 

As Mr. Sinclair says, the voucher-check has come to stay, and 
the JOURNAL has repeatedly urged upon bankers the necessity of 
insisting that all forms of such checks be absolutely negotiable and 
free from conditions which impose increased burdens upon the bank 
of payment, and which make the check undesirable to the bank of 
deposit as an item upon which to give cash credit. 

In the designs of many forms of voucher checks for corpora- 
tions and other large industrial concerns, their convenience and 
adaptability to the bookkeeping or accounting department of the 
payor has been the sole end in view, and little heed has been 
given to whether such forms are suited to the requirements of 
banks which are expected to receive them and to pay them, as 
they would ordinary checks for the payment of money. In Phila- 
delphia and other important commercial centers the banks have 
recognized the dangers from having foisted upon them non-nego- 
tiable voucher-checks of various forms, provisions and conditions, 
and have urged the adoption of a standard negotiable form. But 
the evil still exists to a large extent and the reasonable and ne- 
cessary position of the banks that voucher-checks should be ne- 
gotiable can be more easily asserted and maintained when those 
who issue such documents and those who design them for use, 
clearly realize the banking end of the situation. To this end such 
designs as those made by Mr. Sinclair, accompanied by public 
explanation of their adaptability to the needs and requirements 
of all parties, are useful and timely. 


Interest ana he Supreme Court of Georgia has rendered a de- 

Usury. cision that the calculation of interest on the basis 

of 360 days constituting a year is not usurious, 

provided this method of calculation is resorted to in good faith 

as furnishing an easy and practical mode of computation and not 

as a cover for usury. The court cites decisions from a number of 

other states to like effect and those of New York and of Indiana 
to the contrary. 

The New York decisions were rendered three-quarters of a cen- 
tury ago, and they were followed in 1830 by the enactment of a 
statute that 

‘‘For the purpose of calculating interest, a month shall be 
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onsidered the twelfth part of a year, and as consisting of thirty 

days; and interest for any number of days less than a month 
shall-be estimated by the proportion which such number of days 
shall bear to thirty.”’ 


This statute continued in force for 62 years; but in 1892, upon 
a revision of the statutes, either by design or inadvertence, it 
was repealed and not included in the Revision; so that the law 
of New York to-day, unknown to many of the bankers in the 
state, is that declared by the old cases, namely, that the calcula- 
tion of interest upon the 360 day basis is usurious. We think it 
doubtful, however, whether the New York Court of Appeals would 
now adhere to the old ruling. 

Upon this subject, we have received the following from a valued 
New York reader: 

““My opinion is that when the contract impiies months (in 
terms, or by involving half-yearly or quarterly periods) the months 
call for interest as 12ths of a year, and the odd days after using 
up all the months are 365ths of a year. Cannot we get the old 
rule, making a day one-thirtieth of a month, re-established?” 


The old New York cases involved notes payable 90 days after 
date and it was held usury to take interest for 90 days as one- 
fourth of a year; but as we understand from those cases, it would 
be equally usury to take interest upon a note payable, by its 
terms, in months, upon the basis that each month was a twelfth 
of a year, where the number of days in those months fell short 
of so many twelfths of a year of 365 days. That is to say, one- 
twelfth of a year’s interest at the highest legal rate taken on a 
one month note dated February 1st, due March 1st, would be 
usurious, as the 28 days is less than one-twelfth of a year of 3653 
days; while on the other hand, one-twelfth of a year’s interest 
taken on a one month’s note dated July 1st, due August 1st, 
would not be usurious, as the 31 days in this case is a fraction 
over a twelfth of a year of 365 days. We so understand the old 
cases, for the court said: ‘‘The statute of usury speaks of years 
and not of months. Interest is to be at the rate of 7 per cent. 
per annum; that is, at the rate of 7 per cent. for 365 days; for 
a legal year is 365 days, the legal half of a year 182 days, and 
the legal quarter, 91 days; the law paying no regard to the odd 
hours.’’ As said, however, we believe it very doubtful whether the 
New York Court of Appeals would, at the present day, adhere to 
the old rule; but to clear up the doubt it certainly would be well, 
and an effort should be made, to have the old statute re-established © 
in New York. Coming back to the Georgia case, another question 
considered was whether the reservation of interest in advance con- 
stitutes usury. Nearly all the authorities have held that it does 
not; but it appears to be still an open and undecided question in 
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Georgia, and the court in the case before it, left it undecided for, 
figuring in the interest on three days grace which the bank was 
entitled to, but did not take—the note having been executed be. 
fore grace was abolished—the bank in any event had retained no 
more interest than that allowed by law. 


Bank A decision worthy of attention is that of the Supreme 
Notary. Court of Georgia, which holds that the fact that a 

notary is a stockholder of a bank, does not render him 
incompetent to protest a note, owned by the bank, for non- 
payment. The court says that the notary has but an indirect 
pecuniary interest in the note and this is not sufficient to dis- 
qualify him. 

We published a collection of cases in the JouRNAL for October 
1905 (page 759 et seq.) showing the conflicting attitude of the 
courts in different states with reference to the competency of a 
notary to take acknowledgments of mortgages and other docu- 
ments running to the corporation of which he was a stock- 
holder; but the cases have not been so frequent wherein the question 
of his competency was involved to make protest of paper belong- 
ing to a bank in which he holds stock. In one or two states 
qualifying statutes have been enacted. In some states statutes 
exist disqualifying bank notaries in certain cases. The subject 
will probably be taken up by the new Standing Law Committee 
of the American Bankers’ Association and uniform legislation 
urged in all the states. 


Collection Inacircular issued by the Committee of Conference of 
Charges. the Clearing Houses of the United States, American 
Bankers’ Association, the progress of the movement 
during the last seven years, towards securing, by the respective clear- 
ing houses of thecountry, the establishment and regulation of proper 
collection charges, is set forth in considerable detail, and the circular 
makes a very instructive document. Mr. Fred. E. Farnsworth of 
Detroit, Secretary of the Michigan Bankers’ Association has been 
the prime mover in this movement; and he has just issued a hand- 
some book containing a full report of all the discussions had, 
reports of progress made, and action taken at the annual meet- 
ings of the Conference of Clearing Houses from 1899 to 1905. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check, 


Vil. PRESENTMENT FOR PAYMENT. 


1. PRESENTMENT DIRECT TO DRAWEE. 
a. MAILING DIRECT TO DRAWEE IS NEGLIGENT, 
b. MAILING DIRECT TO DRAWEE UPHELD. 
c. WHAT SHOULD BE THE TRUE RULE? 


sidered the reasonable time for presentment under the rules 

of the common law, both with reference to ordinary checks 

and bankers’ drafts; together with certain statutes declaring 
presentment for payment diligent when made in the usual commer- 
cial way; also the application of the common law rules of dili- 
gence to presentment of checks through the clearing house; and 
the rules requiring extraordinary diligence in the presentment of 
checks taken in payment of other checks. 

We now come to consider 


PRESENTMENT DIRECT TO DRAWEE. 


A number of the American courts which have considered the 
question uphold the proposition that the drawee of a check is 
not a suitable agent for its collection, and that the mailing of a 
check direct to the drawee is not due diligence, but is a negligent 
act. To the contrary, some of the courts hold that mailing a 
check direct to the drawee is proper, especially where the drawee 
is the only bank in the place. 


a. MAILING DIRECT TO DRAWEE NEGLIGENT. 


J PON the subject of ‘‘Presentment for Payment,’ we have con- 


The following is a synopsis of the cases which hold this method 
of presentment negligent and improper: 

In the year 1876 the United States Circuit Court for the Dis- 
trict of Wisconsin, in Farwell v. Curtis, 7 Bis. 160, said that the 
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practice of sending checks by mail to the drawee is not usual and 
has not received much judicial consideration; and it inclined to 
the view that such a course would not be the exercise of ordinary 
care. 

In the year 1885 the Supreme Court of Pennsylvania held in 
the case of Merchants National Bank v. Goodman, 129 Pa. 422. 
that it was not a fulfillment of the proper measure of its duty 
for a collecting bank to send a check directly to the drawee for 
payment, and the bank is liable for any loss resulting. To the 
same effect, Wagner v. Crook, 167 Pa. 259. 

In the year 1886 the Supreme Court of Illinois, in Drovers 
National Bank v. Anglo-American Packing and Provision Co. 117 
Ill. 100, held that it was negligence for a bank to send a certified 
check directly to the certifying bank for payment, the bank in 
such case being the primary debtor, the court finding it unneces- 
sary to decide whether such a course would be negligent in the 
case of an ordinary, uncertified check. Later, this same court 
held, in a case which we will refer to hereafter, that the sending 
of an ordinary check to the drawee for payment was not negligent. 

In the year 1889 the Supreme Court of Colorado, in German 
National Bank v. Burns, 12 Colo. 539, held that the sending of 
a certificate of deposit directly to the issuing bank for payment 
is not due diligence. 

In the year 1893 the U. S. Circuit Court of Appeals, 6th Cir- 
cuit (First Nat. Bank v. Fourth Nat. Bank, 56 Fed. 967) re- 
cognized the proposition that the transmission by a bank ot a 
certificate of deposit direct to the makers for collection, is neg- 
ligent, which makes the transmitting bank responsible for any 
loss resulting. 

In the year 1894 the Supreme Court of Kansas, in Anderson 
v. Rodgers 53 Kan. 542, held that it was negligence for the payee 
of a check to send it directly to the drawee. 

In the year 1896 the Court of Civil Appeals of Texas, in First 
National Bank v. City National Bank, 12 Civ. App. 318, held 
that where a bank having for collection a draft on another point. 
instead of sending it to a third person, mailed it to the drawees, 
it failed to exercise ordinary care; but the bank in this case was 
relieved from liability because it was shown that, even had the 
check been sent to an independent collector, it would not have reached 
in time to be presented before the drawee’s failure. In the year 
1897 the Supreme Court of Nebraska, in Western Wheeled Scraper 
Co. v. Sadilek, 50 Neb. 105, held that a bank which undertakes 
the collection of a customer’s check is guilty of inexcusable negli- 
gence in sending it direct to the drawee bank instead of through 
the agency of a third person, provided there is in the same town 
another bank in good standing. 
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In 1899 the Supreme Court of Minnesota, in Minneapolis Sash 
and Door Co. v. Metropolitan Bank, 16 B. L. J. 399, held that 
a bank must not transmit checks or drafts directly to the bank or 
party by whom payment is to be made; that a notice to a de- 
positor limiting liability would not affect this rule; nor would an 
established usage or custom existing among banks to send checks 
to the drawee directly by mail in case there is no other bank of 
good standing in the same town, excuse or justify such a course 
of procedure. 

In the year 1900 the Supreme Court of Michigan, in First Na- 
tional Bank v. Citizens Sav. Bank, 17 B. L. J. 265, held that, in 
the absence of instructions, a bank which receives a certificate of 
deposit for collection is negligent in sending the item direct to 
the bank; and such negligence makes the sender liable for any 
loss resulting. But in that case the instructions to the collecting 
bank were construed as authorizing the sending direct and ab- 
solved the collecting bank from liability. 

In 1902 the Supreme Court of Michigan, in Carson v. Fincher, 
19 B. L. J. 281, held that a bank upon which a check is drawn is 
not a suitable agent to which to send it for collection, and if the 
drawer has sufficient funds to his credit, and the check would be 
paid if presented over the counter in suitable time by a proper 
agent, the dtawer is discharged, where it is sent to an improper 
agent and is not paid. But it was further held that, even though 
an improper agent has been selected, if the drawer had no funds 
or the bank had no funds to pay when presented at the proper 
time, the drawer, if given timely notice, would continue liable. 

Many of these cases, it is seen, involve the mailing directly to 
the bank of payment of a certified check or certificate of deposit 
upon which the bank was the primary debtor, but others hold 
that presentment through the mail to the drawee, of an ordinary 
uncertified check, is improper and negligent, one court, however, 
coupling this ruling with the proviso that there is in the same 
town another bank in good ‘standing, to whom the check could 
be sent for presentment to the drawee. 

b. MAILING DIRECT TO DRAWEE UPHELD. 

In the following cases the act of mailing a check direct to a 
drawee has been upheld as proper: 

In the year 1875 the New York Court of Appeals, in Shipsey 
v. Bowery National Bank, 59 N. Y. 485, held that a bank which 
mailed a check direct to the drawee for payment was not negli- 
gent in so doing; but, the check having been lost in the mail, the 
bank in this case was held negligent in not sooner knowing that 


the check had been lost and not sooner notifying the depositor 
thereof. 
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In the year 1880 the same court, in Indig v. National City 
Bank, 80 N. Y. 100, considering a case where a bank had mailed 
a note for payment directly to the bank where the same was made 
payable, held that this appeared to be an ordinary method of 
presentment and was sanctioned in this state by Shipsey v. Bowery 
Nat. Bank. The court said: ‘‘ The note, in so far as relates to 
its presentment to the bank and the duties of the bank in respect 
to it, was equivalent to a check drawn by the maker upon the 
bank where the note was made payable. The bank used the United 
States mail to make presentment, and caused the note to be pre- 
sented to the bank for payment on the day it was due. It did 
not deposit it there for collection.’’ And the court held the method 
of presentment proper. 

In the year 1899 the Supreme Court of Oregon, in Kershaw v. 
Ladd, 16 B. L. J. 273, recognized, as being proved in the case, a 
general and well established custom to the effect that when a bank 
receives for collection a check on a distant bank, and such collect- 
ing bank has no agent or correspondent at the place of the drawee, 
the collecting bank will forward the check by mail direct to the 
drawee for collection and returns; and in the light of the authori- 
ties which sanction presentment by mail, it held that it was not 
negligence on the part of the payees of an unindorsed check to 
mail the same to the drawee direct through the post for collection 
and return, but such act operated as a good presentment for pay- 
ment; that the custom established is not unreasonable, at least 
so far as it may apply to a plain, unindorsed check, and author- 
ized in the case before it the mailing of the check direct to the 
drawee. . 

In the year 1900, in a case before the Supreme Court of Iowa, 
Hough v. Gearen, 17 B. L. J. 210, an owner of a check brought 
an action against the indorser. The check had been dishonored 
because of the failure of the drawee bank. The indorser contended 
that he was not liable because the check had not been presented 
within a reasonable time. The check had been indorsed and de- 
livered by the indorser at Sioux City, Iowa, July 31, and was 
deposited for collection the same day in a Sioux City bank, which, 
on August 1, forwarded it by mail direct to the bank on which it 
was drawn at South Sioux City, Nebraska, by which it was re- 
ceived August 2. The drawee bank suspended August 3 without 
paying the check. The court held the check was presented for 
payment in due time, and the indorser was liable thereon. No 
point was made as to the sending direct to the drawee being neg- 
ligent ; so this method of presentment was sanctioned by inference. 

On October 19, 1900, the Supreme Court of Illinois, in Wilson 
v. Carlinville National Bank, 17 B. L. J. 929, upheld the banking 











THE LAW OF BANK CHECKS. 607 


custom of mailing a check to the drawee where the latter is the 
only bank in the place. In that case the payee had deposited in 
the Carlinville bank a check in his favor on a bank at Gillespie, 
19 miles distant, and the only bank in the place. The Carlinville 
bank sent the check to a St. Louis bank, from there it went to a 
Chicago bank, and the Chicago bank mailed the check direct to 
the drawee, which received the check four days after it had veen 
deposited. The drawee remitted its draft on St. Louis in payment, 
but failed before its draft was presented. The depositor had been 
allowed to draw the amount of the check prior to its collection, 
and the bank sued him to recover that amount. He interposed 
the negligence of the bank as a defense but the courts sustained 
the propriety of the presentment. The following rulings were made 
in the case: ‘ 

(1) If a bank receives a check for collection by means of cor- 
respondent banks in accordance with the general custom of banks, 
and uses due care and diligence in forwarding the check, and rea- 
sonable prudence in selecting the correspondent, the latter is the 
agent of the owner, and the sending bank is not liable for any 
neglect or default of the correspondent bank. Under this rule, in 
view of which the parties must be assumed to have acted, the 
Carlinville bank was not liable for the failure to collect the check. 
(This ruling, it is seen, upholds the banking custom of sending 
checks for collection through correspondents. ) 

(2) Nor was the Carlinville bank negligent in sending the 
check to the St. Louis bank even if it knew, or had sufficient 
reason to be chargeable with knowledge that that bank would, 
either directly or through the Chicago bank send the check direct 
to the drawee where the evidence showed (a) a long established 
custom of collecting banks to mail checks direct to drawees where 
the drawee was the only bank in that place, (b) that the drawee 
was the only bank in the place, (c) that the depositor knew this 
fact and in depositing the check for collection availed himself of 
the facilities afforded by the banking system or custom in col- 
lecting out of town paper (as he had previously done) which in 
this instance needed the co-operation of the drawee to effect the 
collection. Under these circumstances the mailing direct to the 
drawee, it was held, does not constitute actionable negligence. 

Cc. WHAT SHOULD BE THE TRUE RULE? 


The decisions show a deplorable conflict of rule upon this sub- 
ject, with an increasing tendency in the courts to uphold banking 
customs where they require the sending of a check directly to the 
drawee. There should be one uniform rule upon this subject. The 
underlying reason for the rule that it is improper and negligent 
to mail a check direct to the drawee for payment is that it is an 
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unsafe thing to trust a debtor with the evidence of his own debt, 
for by so doing he may be enabled to destroy the evidence and 
deny the obligation, or at all events postpone its payment 
to the injury of the creditor. Whatever merit there is in this view 
as applied to certified checks and certificates of deposit upon which 
a bank is primary debtor, the reason does not exist with the same 
force in the case of ordinary, uncertified checks. It would seem 
no more improper or unsafe to send a check direct to the drawee 
than to an independent agent in the same place, and especially 
would it be unwise so to do where the independent agent was a 
stranger while the drawee was a correspondent of the sending 
bank. Where there are two or more banks of good standing in a 
place, one is no more likely to fail than the other. Where a check 
is sent to an independent bank for presentment to the drawee and 
the bank which is entrusted with the check fails, a loss would oc- 
cur equally as where a check was sent direct to the drawee and 
the drawee should fail. We think a uniform rule should be estab- 
lished, not only legalizing banking customs of sending checks in 
a reasonably roundabout way, through correspondents, but also 
of sending checks for payment direct to the drawee where the ne- 
cessities of the case so require. Checks could not be collected so 
expeditiously or economically without the use of banking facilities, 
and the usual methods adopted by banks should be legalized by 


statute. 
(Continued in next number.) 


TRADE OF THE UNITED STATES WITH ITS NONCONTIG 
UOUS TERRITORIES. 


Trade of the United States with its noncontiguous territories 
amounted in round terms to 120 millions dollars in the fiscal 
yeer just ended, or to be more accurate, $119,304,511. 

The shipments to the noncontiguous territories amounted to 
5123 million dollars, against 4342 millions in the fiscal year 1905, 
this growth of about 20 per cent. occurring in the shipments to 
Alaska, Hawaii, and Porto Rico, but especially Porto Rico; while to 
the Philippine Islands there was a reduction of about three quarters 
of a million dollars. 

The merchandise shipped from the noncontiguous territories 
to the United States amounted to 67%, million dollars, against 
75% millions in the preceding year, this fall occurring almost 
exclusively in the shipments from the Hawaiian Islands, and be- 
ing due chiefly to the decrease in the value of sugar which formed 
the bulk of the 27 million dollars’ worth of merchandise sent last 
year from those islands to the United States. 
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NEGOTIABLE VOUCHER CHECKS. 


“T\HE fact is generally conceded that the use of a voucher-check 
is essential in a well regulated business establishment. As is 
usual with most improvements, objections have been raised 
against its use in certain quarters. For instance: Some 

business concerns will object to its use, fearing that such form of 

disbursement might disclose some of their business transactions. 

If such business transactions partake in their nature ofsubterranean 

mysteries, then the voucher-check would likely not be the method 

of making disbursements they would care to use. 

However, in spite of these objections, the voucher-check is with 
us, and has come to stay. 

To be able to appreciate fully the many valuable rights and 
numerous conveniences that do accrue in the use of a properly 
constructed voucher-check, we will take up the matter in a system- 
atic manner. 

The component parts of a voucher-check, which from the word 
itself are self-evident, are the voucher and the check. 

VOUCHER DEFINED. 


The word voucher, in connection with the disbursement of 
moneys, implies some written or printed instrument in the nature 
of a receipt, note, account, bill of particulars, or something of the 
character, which shows on what account, or by what authority, 
a particular payment has been made and which may be kept, or 
filed away by the party receiving it, for his own convenience or 
protection, or that of the public. Anderson’s Law Dict. p. 1095 
(1888) People v. Swigert, 107 Ills., 504 (1883). 

CHECK DEFINED. 


A check is a draft or order upon a bank or banking house, 
purporting to be drawn upon a deposit of funds for the payment 
at all events of a certain sum of money, or to him or his order, 
or to the bearer, and payable instantly on demand. 2 Daniel’s 
Neg. Inst., Sec. 1566 (1879): 28 Grattan (Va.) 170 (1876). 
Checks, regular upon their face, pass as money. Downey v. Hicks, 
14 Howard, 249 (1852); Poorman v. Woodward, 21 Ibid, 275 
(1858). 

VOUCHER CHECK DEFINED, 

A voucher-check thus becomes a draft or order, upon bank 
funds, for an amount certain, to the parties therein designated, 
or to their order, or to the bearer, and payable instantly on de- 
mand, containing an account stated or bill of particulars, ex- 
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planatory of the disbursement, and with directions to the payee 
as to the application of such funds. 

By containing an account stated or bill of particulars, and so 
accepted by the payee, by his endorsement, it thus becomes prim- 
ary evidence. A receipt which simply acknowledges a payment 
or delivery is, prima facie, not conclusive evidence of the fact. 
But if it contains the terms of a contract it cannot be contradicted 
or varied by parol; 1 Greenleaf Ev. sec. 305: 212; Bishop Contr 
sec. 176; 2 Story Contr. sec. 1353; 2 Wharton Contr. secs. 938- 
941; 7 Wait Action and Defenses, 444-50 and cases cited. 

A written instrument is in itself always regarded as a primary 
or best possible evidence of its existence and contents. 1 Green- 
eaf Ev. sec. 82-84; 3 Black. Comm. 367. 

The value and protection thus afforded by the voucher-check 
is so evident that it would seem difficult indeed to find objections 
of sufficient importance to overcome them. We will now consider 
fully the elements that afford such ample protection. 

ACCOUNT STATED. 

When two parties have running accounts with each other, and 
a statement of account is made by one party and submitted to 
the other, and the latter acquiesces in the correctness, the law will 
regard it as a stated account, by which both parties will be bound, 
unless it can be shown that some error or mistake has been made, 
or fraud has been practiced; and the burden of proving the error, 
mistake or fraud, is on the party alleging it. Bailey v. Bensley, 
87 Ills. 556; 3 Jones Equity 109; 3 Grant’s (Penna) cases 195. 
1 Esp. 159; 24 Conn. 591; 4 Wisc. 219, 5 Fla. 478; 6 Coldw. 
56; see 4 Sandf. (N. Y.) 311; 16 Mo. 226: 37 Ills. 512; 6 Conn. 
447; 11 Wheaton 237; Addis. 260,334. He must show by a pre- 
ponderance of evidence that there was a fraud practiced upon him, 
or that the parties were laboring under a mistake in relation to 
some matter of fact which entered into or affected the settlement. 
Bailey v. Bensley (ante). 

It is in the nature of a new promise, see 1 Johns N. Y. 34. 

APPLICATION OF PAYMENT. 


A debtor paying money to his creditor has a right to direct 
how it shall be applied; and the creditor has no right to disre- 
gard the directions of the debtor in that respect. Where the debt- 
or directs the application of money at the time of payment, 
such application cannot be changed by the creditor without the 
consent of the debtor. Jackson v. Bailey, 12 Ills. 159. 

When a debtor owes a creditor several debts, and makes pay- 
ments, he has a right to direct their application to any one or 
more of the debts, as he may choose. Sprague v. Hazenwinkle, 
53 Ills. 419: Allen v. Brown, 39 Iowa, 330. 
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The debtor to make legal application of payment must give 
description before or at the time of payment. 1 Overton, 488; 4 
Iredell Eq. 42. 

NEGOTIABILITY. 

The all-absorbing question of negotiability of voucher-checks 
seems to be disposed of in the case of Schlesinger v. Arline, 31 
F. R. 649-52. The tendency is to enlarge the rule as to the ne- 
gotiability of paper, and it is there stated, as a general principle, 
that stipulations which do not render uncertain the amount to 
be paid, or the time of payment, but which increase the value of 
the instrument, do not impair its negotiability. Other cases are 
cited in connection with the above case. 

As to the origin, necessity for and development of negotiable 
paper generally, see 1 Pars. Contr. 268-9-70. 

Having the above legal advantages and requirements in mind, 
the writer has designed for the use of a large manufactory com- 
pany in connection with their accounting system, a voucher check 
intended to include all such legal advantages aad requirements, 
and which is, at the same time, unqualified!y negotiable. 

The size of the document before folding is 75s x 8 13-16 inches 
exactly, and in this respect is convenient for permanent record where 
the vertical filing system is used. A good quality of ledger linen 
paper, buff in color, has been used, and, being nicely lithographed, 
presents a handsome appearance. Contrary to the general im- 
pression, the cost of lithographing was found to be less than the 
cost of printing. When folded the check portion as shown in Fig. 
1 is so arranged that it can be readily inserted in a No. 9 “Out- 
look Envelope.” 

The name of the payee is thus written once only in the entire 
operation, and by the use of this style of envelope absolute ac- 
curacy is assured, and with no possibility of checks “going wrong”’ 
in mailing. This feature alone is an immense economy in the sav- 
ing of time in each case, and will be fully appreciated where a 
large number of disbursements are constantly being made. 

The next illustration (See Fig. 2) shows us the voucher.check 
enclosed in an “Outlook Envelope.’’” The name and address of the 
payee on the voucher-check serves the purpose of the address 
for mailing, thus rendering it unnecessary to do any writing on 
the envelope at all. 

Upon careful examination it will be seen that the form before 
us has the good features of the voucher-check, and at the same 
time there are no restrictions as to negotiability, there being no 
arbitrary conditions which are usually found qualifying payment. 

The words in the body of the check portion, ‘‘This voucher is 
a check, when properly endorsed,’ are purely explanatory, and 
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intended for such concerns and persons who have not become 
familiar with the use of the voucher-check. They at the same 
time, give the requisite authority to the bank for payment. The 
words “properly endorsed” do not qualify or restrict the nego- 
tiability of the instrument, for it always has been a duty devolv- 
ing upon paying banks to see that all checks are properly en- 
dorsed, by way of assignment, before making payment. There 
is no more increased liability to them on this account than in the 
case of the ordinary check. 

As has been shown in the early part of this article, the debtor 
has the legal right to direct the application of payment; there- 
fore, the words ‘‘to be applied by payee in accordance with an ac- 
count stated as detailed on the reverse side hereof” appear in the 
body of the check portion after the amount has been stated. It 
thus becomes, as between the drawer and payee, upon legal accept- 
ance, a distinct stipulation, the terms of which are expressly stated. 

When a check is accepted, it is an appropriation of so much 
money of the drawer in the hands of the drawee to the payment 
of an admitted liability on the part of the drawer. 

See case Merchants National Bank v. State National Bank, 10 
Wall. 647-8 (1870), and the cases there cited; Espy v. Bank of 
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Cincinnati, 18 Ibid, 604, at 619-20 (1873); Gordon v. Muchler, 
34 Louisiana Annual, 604 (1882); 12 Coke’s Reports, 514. 

One of the prime intentions of any good form of voucher-check 
is to state, in definite terms, and with preciseness, the nature of 
this liability. 

All endorsements on the voucher-check here illustrated will ap- 
pear on the outside and on the space provided opposite the check 
portion (See Fig. 3.) It is manifestly unfair to ask the working 
force of a bank to make an examination of the inside of the 
voucher to ascertain that all conditions and signatures have 
been supplied before making payment. This really serious objec- 
tion is entirely overcome in the design of the one before us. No 
conditions precedent or subsequent are contained in its make-up 
which will in any way interfere with its handling and disposal with 
the utmost dispatch. The rights as between the drawer and the 
payee are at the same time fully conserved. 

On the reverse or inside of the voucher-check (as shown in 
Fig. 4) provision has been made for the listing of thirty (30) 
separate, detailed items, under the caption ‘‘Account Stated.’’* 
This space should prove ample, even for a complicated disburse- 
ment. A proper system of accounting will provide for such special 
conditions. As it would be a waste of time and entirely unneces- 
sary to again write the name and address of the payee on this side, 
no provision has been made in the arrangement that this be done. 

In conclusion it may be said that the above form of voucher- 
check, while not only being artistic in appearance, partakes of all 
the good qualities such an important, permanent record, should 
possess and is free from any uncertainties as to negotiability 
which are so prevalent in most forms now in use. 


Cuicaco, August 1, 1906. GEORGE C. SINCLAIR. 


RATE LAW INTERPRETATION. 


The chief important business before the Interstate Commerce 
Commission when the new railroad rate law goes into effect will 
probably be the interpretation ofsome of the doubtful features of the 
act. The settlement of these questions will consume several months, 
and it may be quite a while before the law is in practical operation. 

The attorneys of leading railroads, who met at Atlantic City 
recently, have decided to submit a list of questions to the com- 
mission as soon as it organizes as to the interpretation that 
body will put upon certain parts of the act. Until the railroad 
lawyers learn how the new law is to be interpreted no steps will be 
taken to test the constitutionality of the act. The railroads have 
asked the commission for more time in which to prepare and 
publish their schedules of rates. This question will be settled by 
the commission soon after it reorganizes. 








* On account of lack of space, only nineteen blanks are shown in print. 
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VALIDITY OF RUBBER STAMP INDORSEMENTS. 


/T\HE indorsement of the name of the payee to a negotiable in- 
strument by means of rubber stamp, making an imprint of 
the payee’s name, is recognized by the courts as a valid in- 

dorsement, provided of course it is made by the payee himself, or 

by some one authorized by him to make it, with intent to indorse 
the instrument. 

There is no individuality in a rubber stamp indorsement, for 
anyone can use the stamp and from an inspection alone, it is 
impossible to tell whether the indorsement is genuine or authorized, 
or whether it has been placed on the instrument without authority 
and a forgery. But business necessity seems to require its use in 
certain cases; otherwise many payees of numerous checks would 
be compelled to spend a considerable part of each day writing their 
own names upon the back of checks received, or some authorized 
agent would be compelled so to devote his time. 

The question of the validity of a rubber stamp indorsement 
has been considered in a few cases, wherein it has been contended 
that such method of indorsement was invalid, but the courts have 
uniformly upheld its validity. 

Mr. Justice McLean in rendering an opinion of the New York 
supreme court, appellate term, two years ago*, speaking of the 
customary method adopted by payees of checks of using a stamp 
“Pay to the order of Blank National Bank, John Smith,’’ with 
which, either personally or by authorized representative, they 
would indorse checks for the purpose of deposit, said: ‘‘ That 
method, in its present prevalence, is novel. Its legality is ancient 
doctrine. It was settled long ago that a person may be bound 
by any mark or designation he thinks proper to adopt, provid- 
ing he intends to bind himself thereby; and if the intention to 
bind by even a mark be shown, inquiry may not be made in court 
as to whether the person can write his name. At the beginning 
of the present practice, not many years ago, banks required of 
each customer a letter or other paper of request and indemnity. 
Increase of business to a volume rendering the elder practice im- 
practicable in many cases, especially of cashiers of banks, brought 
the convenient substitute of a stamp for the written name of the 
payee into use, until the usage ripened into the custom recognized 
by the clearing house and its members and by the subtreasury 





* Rosenberg v. Germania Bank, 21 B. L. J. 608, 
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since its affiliation with that institution; savings banks alone, 
of financial concerns, still standing aloof.” 

The point decided in the case in which this language was use, 
was that authority by the payee of a check to his bookkeeper to 
use a stamp 

‘‘ Pay to the Northern National Bank 
Joseph Rosenberg,” 


for the purpose of having the check deposited in that bank cou'd 
not possibly be stretched into an authority to the bookkeeper to 
write the employer’s name upon the back of a check, so as to 
protect one to whom the bookkeeper had negotiated the check so 
indorsed, the latter having decamped with the proceeds. 

But rubber stamp indorsements are not alone used where chec's 
and drafts are intended to be deposited or forwarded for collection, 
although probably most commonly so used. Indorsement by rub- 
ber stamp is also often made where an instrument is negotiated 
for value, by way of purchase or discount, and this method of 
indorsement is equally held legal and valid. 

In a Missouri case,+ three carloads of lumber were shipped at 
Helena, Arkansas, by the J. H. Batchelder Manufacturing Com- 
pany to St. Louis, Missouri, and three bills of lading issued to 
shippers’ order. Each of these bills of lading was indorsed in 
blank with rubber script stamp, 


“J. H. Batchelder Mfg. Co.” 


and with drafts attached was assigned to a bank. The lumber 
was delivered to the J. H. Batchelder Manufacturing Company 
without the production and surrender of any of the bills of lading, 
and when the lumber or its value was afterwards demanded on 
behalf of the bank, from the railroad company, the drafts not 
having been paid, the demand was refused. In the resulting suit 
against the railroad, its counsel objected to the introduction of the 
bills of lading “for the reason that the statute of Arkansas re- 
quired such assignments to be in writing.’”” The statute was in- 
troducéd in evidence and it provided, among other things, that 
bills of lading “shall be and are hereby made negotiable by writ- 
ten indorsement thereon and delivery in the same manner as bills 
of exchange and promissory notes.” The court denied the con- 
tention and upheld the legality and validity of the indorsement 
by rubber stamp. It said: “The word ‘writing,’ in law, not only 
means words traced with a pen or stamped, but printed or en- 
graved or made legible by any other device. The stamp of the 
name J. H. Batchelder Mfg. Co. on the back of the bills of lading 
and their delivery in that condition was a full compliance with 
the statute.” 





+ Homer v. Missouri Pac. Ry.Co. 70 Mo. App. 285. 
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We report also a case in this number from North Carolina* 
wherein an indorsement by the payee of two accepted drafts, with 
rubber stamp, 

Pay to the order of Albert W. Mayers, 
Continental Jewelry Co., Cleveland, Ohio.” 


as a method of transferring title, is held a valid indorsement. 
The court said: ‘“‘Where the name required has been so placed by 
one having authority to do it, and with intent to indorse the in- 
strument, the authorities hold that this is a valid indorsement.”’ 

he court held that such an indorsement, as well as an ordi- 
nary handwritten indorsement, does not prove itself, but must be 
established by proper testimony. In this case, there was a de- 
fense of fraud against the payee and the question was whether 
the indorsee was a holder in due course under the Negotiable In- 
struments Law, so as to enforce the instruments free from that de- 
fense. The court held such a position was not made out, and it 
sent the case back for a new trial. The indorsee submitted evi- 
dence that the drafts had been discounted by him for value be- 
fore maturity without notice, but the court said there was no 
testimony ‘“‘that the instruments had been indorsed under any 
such circumstances.’’ The trial court had rejected evidence tend- 
ing to show that one of the drafts had been seen at the bank un- 
indorsed and after maturity. The supreme court held this was 
error for, if true, it would destroy the indorsee’s alleged position 
as a holder in due course and subject the instrument to any 
legitimate defense available. 

But this is all aside from the validity of the rubber stamp in- 
dorsement. Upon this point the Supreme Court of North Caro- 
lina, as seen, holds an indorsement by a payee, for purpose of 
transferring title to a negotiable instrument payable to his order, 
made with rubber stamp imprint, just as legal and valid, as if 
done with a pen. 

The authorities, then, declared valid, indorsements of negotia- 
ble instruments by rubber stamps when made with authority, 
both where titleconveying and agent-creating, equally as if the 
indorsement be hand-written. If there be any objection to such 
method of indorsement, therefore, it is not one of law, but must 
arise from risks and dangers attendant upon its use. It is a 
practical question worthy of consideration whether the use of the 
rubber stamp as a method of transfer of title by indorsement, as 
distinguished from a mere agent-creating process for purpose of 
collection, is not subject to many dangers. As said, there is no 
individuality in such an indorsement, and there must be more 
difficulty in ascertaining the genuineness or authenticity of such 





*See page 628. 
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an indorsement, by a prospective purchaser, than in case of an 
individual signature known to be genuine, even if there is no mor 
trouble in proving such an indorsement in court, than a hani- 
written one. Then, again, the question arises whether the adop- 
tion of the rubber stamp as a common method or habit of trans. 
fer, will not largely increase the opportunities for fraud and 
forgery. 

If any of our readers who are familiar with the practical side 
of this subject, have given thought to the use of the rubber 
stamp as a method of transfer of negotiable instruments by in- 
dorsement, and have had experiences which would point to pos- 
sible dangers in such practices, we would very much like to pub. 
ish an expression of their views. 


THE GROWTH OF OUR FOREIGN COMMERCE. 


The foreign commerce of the United States has grown much 
more rapidly during the last decade than its population. Com. 
pleted figures for the fiscal year 1906, just presented by the 
Bureau of Statistics of the Department of Commerce and Labor, 
show that while the population has grown since 1896 but 20 per 
cent., imports have grown 57 per cent. and exports 109 per cent. 
The classes of imports which show the greatest gains are manu- 
factures and manufacturers’ materials. Manufactures imported 
show an increase of 42 per cent., and manufacturers’ materials 
imported show an increase of 95 per cent. On the export side 
agricultural products and mauufactures show the largest gains. 
Agricultural products exported show an increase during the de- 
cade of 70 per cent., and manufactures an increase of 163 per 
cent. 

This increase has occurred in the trade with all of the grand 
divisions of the world, but is especially marked in the trade with 
Asia and Oceania. Imports from Europe show an increase of 50 
per cent., those from North America of 80 per cent., those from 
South America of 30 per cent., from Asia and Oceania 80 per 
cent., and from Africa 13 per cent. Exports to Europe show an 
increase of 78 per cent. those to North America an increase of 
164 per cent., to South America 107 per cent., to Asia and 
Oceania 232 per cent., and to Africa 41 per cent. 

The actual gains in the decade are, in imports, 447 millions, 
and in exports, 861 millions; in manufactures imported, 61 mil- 
lions; in manufacturers’ materials imported, 288 millions; in 
agricultural products exported, 400 millions, and in manufactures 
exported, 374 millions. 
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INSURING NATIONAL BANK DEPOSITS. 


COMMUNICATED BY A NATIONAL BANK CASHIER. 


N the June number of the BANKING LAw JOURNAL, mention is 
made of H. R. No. 14902, then in the hands of the House 
Committee on Banking and Currency, amending the national 
banking act by providing a “national bank deposit insurance 

fund,” stating that a fund of $6,000,000 is to be provided for 
by assessments upon national banks; that after that sum shall 
have been raised the assessments are to be discontinued until the 
fund is reduced to five millions; and that when the assets of an 
institution, including the shareholders’ liability, shall be found, 
after reducing them to cash, to be insufficient to pay the deposi- 
tors, the deficit shall be paid out of the insurance fund. 

I hoped that your request to hear from your readers would be 
met with prompt response, for legislation along this line must be 
regarded as one of the most—if not the most—vital to the inter- 
ests of the general public of any of the numerous measures which 
have been introduced in Congress relative to the National Bank- 
ing Act since the latter became a law. 

The bill, however, does not go far enough; for, while the fund 
may be provided for in the manner suggested, it could be raised 
without additional burden to the banks by diverting enough of 
the tax now imposed upon circulation, which is excessive, con- 
sidering how little profit there is in issuing notes. 

Again, instead of awaiting the final report of the receiver be- 
fore resorting to the fund with which to pay the balance due on 
the claims, they should be settled in full within a short time, say 
90 days after proof has been made upon them. The average bank 
failure ties up what had been the only funds available for sub- 
sistence and for the maintenance of the business interests of the 
depositors, and, so long as it is the purpose of this bill to help 
and protect them, why not do it in a manner and at a time when 
it will be the most appreciated? Nearly every one who has been 
a creditor of a failed institution can testify that, aside from the 
first dividend, very little benefit is ever obtained from the assets; 
that the subsequent dividends are not only meagre, but are made 
at such long intervals that they rarely pay much more than the 
interest on the amount involved during the life of the receiver- 
ship, to say nothing of the principal sum. The character of the 
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remaining assets, not the method of handling them, is responsible 
for this. 

Then, too, it is presumed that this bill provides for the pay- 
ment of the proved claims, including interest, in full; if so, can 
the fund be utilized to a better advantage than to pay them at 
once, thereby stopping the interest, which is certain to be as muc!) 
and in all probability two or three times more than the earnin: 
power of a proportionate amount of the fund invested in govern- 
ment securities. This vests the needed portion of the fund with 
an earning power not to be otherwise obtained, provides a safe 
investment for the portion employed in liquidating the claims, for 
the reason that what should be needed above the amount col- 
lected from the assets must come out of the fund ultimately in 
any event; and last, and most important, it gives the kind of in- 
surance one expects when they pay for it—an immediate settle- 
ment of the claim. 

For over twerity years this proposition has been agitated along 
similar lines; objection has been made by some institutions to 
sharing the burden incident to the tax with others, on the theory 
that they “could stand on their own bottom,” but the effect of a 
number of bank failures, or even that of one, is not confined to 
those only which have suspended payment, and it is safe to say 
that the interest which would have been obtained on the addi- 
tional funds which are shipped in for the purpose of “being pre- 
pared”’ would reimburse an institution many times over for the 
tax to which it is subjected in order to maintain the insurance 
fund. 

That it shall be unlawful for a national bank to advertise that 
its deposits are insured by the government need not affect the 
measure; it is at best a gratuitous reflection upon the intelligence 
of the American people to insert a clause of that nature in a bill 
which it is proposed to pass in the Congress of the United States; 
and if the proposed law will give a preference to one class of 
financial institutions, there is nothing prohibiting those of any 
other class from coming into the system, provided they can make 
the proper showing. 

The enactment of such a law would be of inestimable value to 
the banks throughout the country, to say nothing of the deposi. 
tors in whose interest it is to be framed, and the man who stands 
sponsor for it should and will merit the acclaim of eighty millions 
of people. 
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BANKING LAW. 


THs Department embraces all the newly decided cases of importance to bankers, 
bank counsel and bank directors. The experiences they disclose are likewise 
vorthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
furnished on application. 


CHECK GIVEN UNDER MISTAKE OF FACT. 


Check drawn payable to “A, County Treasurer ’’—Delivered to W for delivery to payee 
for a supposed Joan to couunty—Transfer to payee by W in payment of his own 
private debt to county—Money recoverable by checkdrawer from county where 
payee left in no worse position than before receiving the check. 


Hathaway vy. County of Delaware, New York Court of Appeals, June 12, 1906. 


W was the former and A the present county treasurer of Delaware County. W 
was a defaulter and was called upon by A to pay his indebtedness to the county. W 
forged the name of A as county treasurer to a note and took same to plaintiffs, saying 

id been executed for a loan to tbe county, the purported transaction being similar 
to previous loans which had been procured by W, when county treasurer, in that way. 
Plaintiffs, for the note, gave W their check payable to “ A, county treasurer,” intend- 
ing it as a lean to the county. W used the check to pay his private debt to the county. 
In an action by plaintiffs to recover the money from the county, 

Held: Money paid under a mistake of fact may be recovered back, however 
negligent the party paying may have been in making the mistake, unless the payment 
has caused such a change in the position of the other party that it would be unj, st to 
‘eguire him to refund. The burden of proving facts which would make recovery in- 
equitable rests upon the party resisting the payment. Such facts not being shown, 
plaintiffs are entitled to judgment. 


Appeal from a judgment of the Appellate Division, Third Depart- 
ment, which reversed a judgment for the plaintiffs entered on a verdict 
directed by the trial court, and ordered a new trial. 


CuLLEN, Ch., J. Prior to January 1, 1900, one Woodruff was the 
county treasurer of Delaware County—the respondent in this action— 
and was a defaulter in his trust. On that day he was succeeded as 
county treasurer by Hugh Adair. About May 1, 1900, Adairdiscovered 
that Woodruff was indebted to the county and demanded payment of 
the debt. Thereupon Woodruff presented to the plaintiffs what pur- 
ported to be a note of the County of Delaware and to be executed by 
Hugh Adair, its treasurer, under authority of the board of supervisors, 
for the sum of $5,000 and interest, payable February 1, 1901. The 
signature of Adair to this note was forged by Woodruff. Woodruff had 
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dealt with the plaintiffs during his incumbency of the office of county 
treasurer and had borrowed for the county, on what either were o: 
were assumed to be its obligations, several sums of money. On the 
presentation of the forged note referred to Woodruff represented that 
he was obtaining the loan for the county. The plaintiffs thereupon 
drew their check to the ‘‘order of Hugh Adair, county treasurer of 
Delaware County,” and delivered it to Woodruff for transmission to 
the county treasurer. Woodruff turned the check over to Adair on ac- 
count of his personal indebtedness and it was received by Adair as a 
payment on that account, he being ignorant of the means by which 
Woodruff had obtained it. The money was collected and went into 
the treasury of Delaware County. The plaintiffs, on discovering the 
forgery, demanded the return of the money, on which, being refused, 
they instituted this action. 

Plaintiffs sought to recover this money as paid under a mistake of 
fact. Therule as to such payments is thoroughly settled in this State. 
‘‘Money paid under a mistake of fact may be recovered back, however 
negligent the party paying may have been in making the mistake, un- 
less the payment has caused such a change in the position of the other 
party that it would be unjust to require him to refund” (Nat. Bank 
of Commerce yv. Nat. Mechanics’ Banking Assn. 55 N. Y., 211), and 
if circumstances exist which make such recovery inequitable, the bur- 
den of proving that fact rests upon the party resisting the payment 
(Mayer v. Mayor, &c., of N. Y., 63 N. Y., 455; Phetteplace v. Buck- 
lin, 18 R. L., 297). That the plaintiffs paid their money under a mis- 
take of fact, to wit, that they had received a genuine obligation of the 
defendant, is unquestioned. It does not appear that the defendant's 
claim against Woodruff or his sureties has been in any manner jeopard- 
ized or impaired. On final analysis the transaction is simply this: 
The plaintiffs paid money to the defendant asa loan. ‘The defendant 
received it as a payment on the debt of Woodruff. Though the fault 
or misfortune which led to this mistake was the plaintiffs in failing to 
discover the forgery, that no more than negligence can bar their right 
to recover, unless by that payment the situation of the defendant has 
been altered to its detriment. Generally in actions of this kind the 
mistake under which money is paid is a mutual one as to the existence 
or non-existence of a fact which justified or required the payment. It 
is not essential, however, that the mistake should be of that character. 
The case at bar is on all fours with that of Mayer v. Mayor, &c., of 
N. Y. (supra). In that case the plaintiff paid the City of New York 
an assessment for a local improvement upon an adjoining lot instead 
of the assessment on hisown. The fault or negligence by which the 
payment was made on the wrong lot was the plaintift’s yet it was held 
that he was entitled to recover back the money so paid, it not appear- 
ing that by the payment the city has lost its lien upon the lot, the 
assessment of which had been paid. Judge Andrews said: ‘‘The city 
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received the money upon a lawful demand, but from a person who 
was not legally liable to pay it, and we do not find that the circum- 
stance that money paid by mistake is received upon a valid claim in 
favor of the recipient against a third person prevents a recovery back, 
provided the claim against the party who ought to pay it is not there- 
by extinguished or its collection prevented.” The case is decisive of 
the one before us, unless under the facts some other rule conflicting 
with or modifying the general rule is applicable to this case. 

The learned judge who wrote for the Appellate Division recognized 
the principle that money paid under a mistake of fact may be recov- 
ered back, and would have upheld the judgment for the plaintiffs had 
he not deemed the case controlled by the decision of this court in 
Goshen Nat. Bank v. State of N. Y. (141 N. Y., 379). That case and 
the earlier decisions on which it is founded (Justh v. Nat. Bank of 
Commonwealth, 56 N. Y., 478; Stephens v. Board of Education of 
Brooklyn 79 id., 183; Southwick v. First Nat. Bank, 84 id., 420) pro- 
ceed on the primary proposition that ‘‘Money has no earmarks” and 
that the possession of money vests the title in the holder as to third 
persons dealing with him and receiving it in good faith in the due 
course of business, and upon the secondary principle that where money 
is transferred by checks the same rule obtains as where payment is 
made in coin or bills. In the Justh case a person had obtained a loan 
from the plaintiff on altered and forged bonds. The money was ad- 
vanced by a check to the order of the borrower, who deposited it in 
the defendant bank. Thereafter by a check on his deposit the forger 
paid the defendant a loan which he had obtained from it. In the 
Stephens case one Gill obtained from the plaintiff money on a forged 
mortgage and the check was deposited in Gill’s bank and collected. 
Thereafter Gill paid the defendant a debt he owed it by a check on 
his own bank. It was held that the plaintiffs could not recover but it 
is to be observed that in each case the plaintiff intended to give the 
money to the borrower, that the check was given for the purpose of 
paying the borrower, and when deposited and collectedit was the same 
as if payment had been made in the first instance in money. The same 
is true of the checks given by the borrowers to their creditors. When 
the money wascollected thereon it was the same as if the original pay- 
ments had been made in money. ‘There was not in any respect a di- 
version of the checks. Each served the exact purpose for which it 
was drawn. The latest case in this court is Nassau Bank v. Nat. Bank 
of Newburg (159 N. Y., 456) and is of similar character. 

The crucial distinction between those cases and the present one 
lieshere. There was an earmark on the money which the defendant 
received and the plaintiffs’ check was diverted in that, while it was 
given as a loan to defendant, it was used to pay Woodruff’s debt. Had 
the plaintiffs given Woodruff money and the defendant received it in 
good faith without knowledge how it was obtained, doubtless the plain- 
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tiffs could not recover. I assume that if they had given a check to 
Woodruff’s order the money could not be reclaimed after payment even 
if plaintiffs could have successfully resisted an action brought on the 
check (Southwick v. First Nat. Bank, supra, opinion pp. 434, 435.) But 
that is not the present case. The check was drawn by the plaintiffs 
to the order of the defendant. It imported on its facethat the money 
represented by it was the property of the plaintiffs, and that they, not 
Woodruff, were paying it to the defendant (Sims v. U. S. Trust Co., 
103 N. Y., 472; Bristol Knife Co. v. Nat. Bank of Hartford, 41 Conn., 
421). Woodruff had no apparent title to the check. He was merely 
the agent of the plaintiffs for the purpose of delivering it to the de- 
fendant. It is not necessary to consider the ostensible or apparent 
authority of Woodruff as to the directions he might give the defend 

ant for the disposition of the proceeds. That question wasa vital one 
in the Sims and the Knife Company cases, because in each case the de- 
fendant had not only collected the checks, but on the faith of the in- 
structions received from the agent, disposed of the proceeds. In those 
cases the defendants were held liable notwithstanding the payment of 
the money in good faith. The decisions proceeded on the circum 

stances of the case and the character of the business. 

Nor is it necessary to consider whether the rule that one who holds 
money or property as agent, trustee, executor, administrator, guardian 
or partner has no apparent authority to dispose of it in payment of his 
own debt (Gerard v. McCormick, 130 N. Y., 261; Rochester & C. T. 
RR. v. Paviour, 164 id., 281), applies to one intrusted with a check 
for delivery to another. These questions would be important had the 
defendant parted with anything on the faith of the check. The Sims 
case and the Knife Co. case are cited as authority (if authority there- 
for be necessary) for the single proposition that the defendant was 
chargeable with knowledge that the moneys to be transferred by the 
check were the moneys of the plaintiffs. Therefore, we have in this 
case a payment not made by Woodruff, but made by the plaintiffs, and 
as to which the ordinary rule that money paid by mistake may be re- 
covered applies. 

To return to the case of the Goshen Nat. Bank (supra). There the 
cashier of the plaintiff was also the county treasurer of Orange county. 
He paid the comptroller the State taxes by a check drawn by him as 
cashier of the plaintiff upon the Importers’ and Traders’ Bank of New 
York City. It was within the power and part of the duty of the cash- 
ier to issue such checks to customers who might pay the bank there- 
for. But in the instance of the payment to the comptroller, the issue 
of the check was simply an embezzlement of the funds of the bank. 
The bank sought to reclaim these funds, and in answer to that claim 
this court held: 1st. That there was no diversion of the check, because 
it was issued for the very purpose of paying the comptroller the State 
taxes; and 2d, that by reason of the peculiar character of cashier’s 
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checks and their general use in the commercial world they were to be 
regarded substantially as the money which they represented. It was 
there said by Judge Peckham: ‘‘When the comptroller received this 
draft he had the right in the absence of any other notice than its 
form, to regard it as the property of the cashier, regularly in his pos- 
session and proper to be used in payment of the taxes due at that time.” 
This presumption cannot be extended to the case of ordinary checks 
of the depositor drawn on his bank. On the contrary, if in this case 
the money belonged to Woodruff and not to the plaintiffs, the pre- 
sumption is that the check would have been drawn to Woodruff’s order 
and not to that of the defendant. Possession of a bill or note unin- 
lorsed by the payee is not of itself evidence of title. It may have 
been acquired by fraud or theft (Daniel on Neg. Instruments, sec. 
574). 

he judgment appealed from should be reversed, and judgment of 
the trial court reinstated; neither party to recover costs in the Appel 
late Division or in this court. 


O’Brien, Haicut, Vann, WERNER, WILLARD Bartcett and Hiscock, 
}., concur. 


Judgment accordingly. 


BANK CLERK AS BORROWER. 


Statute does not make note of bank clerk given for loan in violation thereof, void, and 
indorser’s liability thereon can be enforced. 


e’s Trust Company y. Pabst, New York Supreme Court, Appellate Division, Second Department, 
May 9, 1906. 

Action by Peoples Trust Company against William R. Pabst, in- 
dorser upon a promissory note for $2, 500 in renewal of a note for $3,000. 
The maker of the note was a teller in the employ of the predecessor 

f the plaintiff when the original note was made and the consideration 
as a loan of $3,000 made to him by that bank. 

The contention is that the note was void for failure of proof that 
there was compliance with subdivision 4, sec. 25, chapter 689, Laws 
1892, as amended by Chapter 922, Laws 1895, which provides: 

‘*No officer, director, clerk or agent of any bank shall borrow from 
the bank with which he is officially connected any sum of money with- 
out the consent and approval of a majority.of the board of directors 
thereof. Every person violating this provision shall, for each offense, 
forfeit to the people of the state twice the amount which he shall have 
borrowed.” 


Held: The statute does not prohibit the transaction or declare it 
void, and it does provide an express penalty which is imposed on the 
borrower alone. If the legislature had intended to impose any for- 
feiture or other penalty, it would have so declared in express terms. 

Judgment against indorser affirmed. 
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HOLDER IN DUE COURSE OF ACCEPTED DRAFTS. 





Holder for value receiving accepted drafts under rubber stamp indorsement of payec« 
—Rubber stamp indorsement valid, but indorsement does not prove itself—In 
absence of proof that drafts indorsed before maturity for value without notice 
holder takes subject to defenses. 


Mayers v. McRimmon, Supreme Court of North Carolina, March 27, 1906, 


Plaintiff brought action against the acceptors of two drafts, indorsed by the payee 
to plaintiff with rubber stamp. The acceptors alleged fraud of the payee, but this 
defense was not allowed against the plaintiff. Judgment for plaintiff is reversed and 
new trial ordered, it being 

Held: While a rubber stamp indorsement is valid where made by one having 
authority with intent to indorse, an indorsement does not prove itself, and as plaintit 
did not prove the drafts were zzdorsed to him for value, before maturity, without 
notice (although he proved they were d@/scounted by him under such circumstances), 
in the absence of such proof, evidence of the defense against the payee should have 
been allowed. 


Appeal from Superior Court, Robeson County; Moore, Judge. 


Action by Albert W. Mayers against N. J. McRimmon and others 
From a judgment for plaintiff, defendants appeal. Reversed. 


The plaintiff declared on two drafts payable to the order of the 
Continental Jewelry Company and accepted by the defendants, each 
in the sum of $16, bearing date April 19, 1904, and payable respec- 
tively ro and 12 months after date. 

The defendants admitting the acceptances, answered and alleged 
that they were obtained by false and fraudulent representation on the 
part of the Continental Jewelry Company in the sale of jewelry to the 
defendants, and also by means of false and fraudulent warranty in- 
ducing the sale, and that the plaintiff took the notes with notice and 
knowledge of the defenses existing against the notes. 

On the trial the plaintiffs presented the drafts, and at the time each 
of these drafts was indorsed with rubber stamp 

Pay to order of Albert W. Mayers, 
Continental Jewelry Co., Cleveland, Ohio. 

The plaintiff also introduced the depositions of the plaintiff and 
Miles F. Baxter, the general manager of said company, and both testi- 
fied that the two drafts were discounted to the plaintiff before maturity 
for value and without notice of any defense or offset. 

The defendants, contending that on the facts stated the plaintiff 
was only the assignee or equitable holder, offered testimony to show 
false and fraudulent representation on the part of said company induc 
ing the purchase, damage, etc., and on objection this count was ex 
cluded by the court and the defendants excepted. 

The defendants then offered to prove that one of the defendants 
saw one of the drafts in the bank at Rowland before action brought 
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and after maturity, and at that time said draft had no indorsement on 
it. On objection this evidence was excluded and the defendants ex- 
cepted. The court charged the jury that if they believed the evidence 
the plaintiff was entitled to recover the amount of the drafts with in- 
terest after maturity, and the defendants excepted. Verdict and judg- 
ment for the plaintiff, and the defendants appealed. 


Hoke, J. In Tyson v. Joyner, 139 N. C. 69, it is held ‘‘that in an 
action on a note it is error to hold that the mere introduction of the 
note, with the name of an indorsee written on the back, is evidence of 
its indorsement by such indorsee so as to vest the legal title in the 
plaintiff and cut off any defenses against the indorsee, as the signa- 
tures of the indorsers, whose indorsement is required to vest the legal 
title, must be proved.” The principle applies in any action on a nego- 
tiable instrument where an indorsement is required to vest the legal 
title so as to constitute the plaintiff a ‘‘ holder in due course” and the 
indorsement is denied. In the cases suggested and in the absence of 
such proof, the plaintiff who presents the note is held to be the equita- 
ble owner, and the same is subject to defenses or other equities of the 
maker against prior holders. Tyson v. Juyner, supra. 

On the trial below the plaintiff presented the drafts, and each ap- 
pear to have the name of the payee stamped on the back with a rubber 
stamp. Where the name required has been so placed by one having 
authority to do it, and with intent to indorse the instrument, the au- 
thorities hold that this is a valid indorsement. 4 Am. & Eng. Enc. 
258; Horner v. Mo. Pa. R. Co. 70 Mo. App. 291. 

The indorsement, however, does not prove itself, but must be es- 
tablished, as in other cases, by proper testimony. The depositions of 
both the plaintiff and the general manager of the Continental Jewelry 
Company were received in the court below, and they both testified that 
the notes had been discounted to the plaintiff by the company before 
maturity for value and without notice, but neither stated that the in- 
struments had been indorsed under any such circumstances. In the 
absence of such proof, the plaintiff then, as stated, is only the equita- 
ble owner holding the instruments subject to any valid defense open 
to the drawer, and the evidence offered by the defendants tending to 
establish such a defense should have been received. 

There is nothing in our statute on negotiable instruments which 
contravenes this principle. On the contrary, every part of the statute 
bearing on the subject declares and sustains it. This statute, enacted 
in 1899 with a view of introducing some uniformity in this important 
feature of the law merchant, is in the main only a compendium of es- 
tablished custom concerning negotiable instruments, as construed and 
applied in the best considered decisions of the courts. And both 
before and since its enactment, it has been held that to constitute a 
holder in due course of a negotiable instrument payable to order, it is 
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always required that the same should be indorsed. Other require- 
ments may, under given conditions, be dispensed with, but indorse. 
ment of such an instrument is essential. Thus, in Revisal of 1905, § 
2198, it is provided that ‘‘ where the holder of an instrument payable 
to his order transfers it for value without indorsing it, the transfer 
vests in the transferee such title as the transferror had therein, and the 
transferee acquires in addition the right to have the indorsement of the 
transferror. But for the purpose of determining whether the trans- 
feree is a holder in due course, the negotiation takes effect as of the 
' time when the indorsement is actually made.” And section 2208, re- 
lied upon by the plaintiff, is to like effect: ‘‘Every holder is deemed 
prima facie a holderin due course,’ etc. By the very definition establish- 
ed in the act, a ‘‘holder”’ of such an instrument, one payable to order, 
must be a holder by indorsement. ‘Thus in section 2340 it is declared 
‘*a holder means the payee or indorsee of a bill or note who is in pos- 
session of it, or the bearer thereof,’’ and ‘‘ bearer’ is defined to be ‘‘the 
person in possession of a bill or note which is payable to bearer.’’ Even 
if section 2208 had the effect as contended, and it does not even if the 
presumption referred to in this section should obtain, there would be 
error, for the presumption is rebuttable and would yield to facts estab- 
lished by proper testimony. 

The defendants offered evidence tending to show that one of the 
drafts had been seen at the bank in Rowland, N. C., unindorsed and 
after maturity, and this evidence also should have been admitted, for, 
if this be true, it would in any event destroy the plaintiff's alleged 
position as holder in due course and subject the note to any legitimate 
defense available. 

There was error in refusing to receive and consider the evidence 
offered, and a new trial is awarded. 

New trial. 


LIABILITY OF SURETY. 


A surety on a promisscry note is not entitled to notice of non-payment under the law 
merchant, and the Negotiable Instruments Law does not entitle him thereto. He 
is primarily liable under that law. Nor will he be discharged by failure to present 
for payment. 


Rouse v. Wooten, Supreme Court of North Carolina, March 20, 1906. 


Action on a promissory note against one of the makers who signed 
as surety. Defense, discharge from liability because of failure to give 
notice of dishonor at maturity. 


Watker, J. The defendant’s contention is that he was discharged 
from liability on the note by reason of the fact that he was not given 
due notice of its dishonor, and he relies upon section 2239 of the Re- 
visal of 1905 to sustain his position. It appears from the face of the 
paper that it is a note and not a bill, and that defendant was not 





‘ 
A 








LEGAL DECISIONS. 631 


either a drawer or indorser, who are alone mentioned in that section. 
The jury in their verdict find that he was simply asurety. His coun- 
sel in their brief refer to section 2213 to show that defendant is not 
primarily liable on the note, but he is not in any sense an indorser, 
is he is a party to the note, and that section therefore has no bearing 
o1the case. We infer from the course of the argument that some re- 
liance was placed on section 2219, dispensing with presentment for 
payment where it is sought to charge the person primarily liable on a 
negotiable instrument, the argument deduced therefrom being that 
presentment is necessary where the party is secondarily liable and that 
lefendant’s liability isof that character. While we do not think the 
juestion is distinctly presented, as there is nothing in the verdict con- 
cerning presentment for payment, it isa matter of general importance, 
and we will therefore consider it. 
The negotiable instruments law (chapter 54 of the Revisal of 1905) 
which is an admirable compilation of the principles relating to the 
subject, clearly points out the well-settled distinction between persons 
primarily liable and those secondarily liable on commercial paper. 
‘The person primarily liable on an instrument is the person who by 
the terms of the instrument is absolutely required to pay the same. 
All other parties are secondarily liable.”” Section 2342. A surety 
comes squarely within the definition of a person whose liability is 
primary, for he is, by the termsof the instrument, absolutely required 
to pay the same. In Shaw v. McFarlane, 23 N. C. 216, it is held that 
if two persons are bound by a bond or judgment for the payment of a 
sum of money, the one is liable to the creditor in the same manner 
and to the same extent as the other though, as between themselves, 
they may stand as principal and surety. ‘‘In respect to the creditor 
they are joint debtors fixed with the same obligations and what dis- 
charges one discharges the other and nothing less.’’ A surety’s obli- 
gation is thus defined in Brandt on Suretyship & Guaranty (3d Ed.) 
s 2: ‘A surety is usually bound with his principal by the same instru- 
ment, executed at the same time and on the same consideration. He 
is an original promisor and debtor from the beginning, and is held 
ordinarily to know every default of his principal.”” Mfg. Co. v. Kim- 
mel, 87 Ind. 566. It is there further said that he is not entitled to pre 
sentment or to notice of dishonor and that he is in the first instance 
inswerable for the debt for which he makes himself responsible and is 
directly and equally bound with his principal and must take notice of 
his default. Neal v. Freeman, 85 N. C. 441. The court, by Ashe, J., 
in Williams v. Glenn 92 N. C. 255, said: ‘‘As between the makers of 
a promissory note and the holder, all are alike liable and all are prin- 
cipals,” citing Robison v. Lyle, 10 Barb. (N. Y.) 512. The court 
then proceeds to say that, as between themselves, the true relation of 
the parties as principal and surety may be shown and their rights de- 
pend upon principles other than those stated. The distinction between 
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a primary and secondary liability is well stated and illustrated in Cole- 
man v. Fuller, 105 N. C. 328, where it is said that a surety is bound 
with his principal as an original promisor, but the contract of a guar- 
antor is his own separate contract and a warranty that what is prom- 
ised by the principal shall be done and not merely an engagement 
jointly with the principal to do the thing. ‘*The surety’s promise is 
to pay a debt, which becomes his own when the principal fails to pay 
it.” To the same effect are the cases of Woody v. Haworth (Ind 
App.) 57 N. E. 272 and Nading v. McGregor (Ind.) 23 N. E. 283. So 
in Bell v. Howerton, 111 N. C. 70, the court declared the principle to 
be that ‘‘the duty of performing the contract, or seeing that it is per- 
formed, is on the surety, and that he cannot require the creditor to as- 
sume any part of the burden which he has made his own.” 

The question we now have before us was directly involved in 
Kearnes v. Montgomery, 4 W. Va. 29, and the court thus defined the 
relation of a surety to the creditor: ‘*The contract of a guarantor is 
collateral and secondary. It differs in that respect from the contract of 
a surety, which is direct; and in general the guarantor contracts to 
pay if, by the use of due diligence, the debt cannot be made out of the 
principal debtor; while the surety undertakes for the payment, and 
so is responsible at once if the principal debtor makes default.” Hall 
v. Weaver (C. C.) 34 Fed. 104. The court, in Hammel v. Beardsley, 31 
Minn. 315, draws the distinction sharply in these words: ‘‘We have 
not overlooked the technical distinction between the undertaking of a 
surety, which is primary, and that of a guarantor properly so called, 
which is collateral andsecondary. But one who absolutely guaranties 
payment of the debt is in every respect essentially a surety.’’ Sub- 
stantially the same expression is used in Bank v. Richards, 35 Vt. 
284, where it is said: ‘‘A surety is an original maker, and becomes 
primarily and absolutely liable, as much so as the principal, to any 
party lawfully holding the paper.” Ballard v. Burton (Vt.) 24 Atl. 769. 

As we have shown, a surety is in law generally regarded as a 
maker of the note, and in Hunt v. Johnson, 96 Ala. 135, it is held, in 
accordance with familiar and elementary principles that the maker of 
a promissory note is ‘‘the primary debtor” and is not entitled to pre- 
sentment or demand for payment before suit is brought. His obliga- 
tion to pay is absolute and in no sense dependent upon a demand after 
maturity. The doctrine is succinctly stated in McIntosh v. Reed 
(C. C.) 89 Fed. 466, where it is said that a surety undertakes to pay if 
the debtor does not, while in a collateral undertaking, like a guar- 
anty, the undertaking is to pay if the debtorcannot. In the onecase, 
there is a direct liability for the act to be performed, while in the 
other there is a liability for the ability only of another to perform the 
act. ‘‘Suretyship is a direct contract to pay the debt of another. It 
insures the particular claim.” Reigart v. White, 52 Pa. 440. Indeed 
in Kilton v. Tool Co., 22 R. I. 611, Douglas, J., for the court, said 
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that ‘“‘the words ‘primary and direct’ contrasted with ‘secondary’ 
when spoken of an obligation, refer to the remedy provided by law 
for enforcing the same rather than to the character and limits of the 
obligation itself." Whether this is the meaning of those words as 
used in our statute, weneed not inquire, for if itis, the remedy against 
the surety being direct and immediate, his liability within the sense 
given to the word by that court would still be ‘‘primary.”’ 2 Parsons, 
Bills & Notes (1871) p. 118. 

The text writers are equally explicit in assigning the undertaking 
of a surety to the class of primary liabilities. ‘‘A surety is liable as 
much as his principal is liable, and absolutely liable as soon as de- 
fault is made, without any demand upon the principal whatsoever or 
any notice of default. 2 Daniel, Neg. Inst. (sth Ed.) § 1753; Tiede- 
man on Commercial Paper, § 415.” ‘‘A surety is liable absolutely as 
principal upon default.”” 2 Randolph. Com. Paper (2d Ed.) § 849; 
Dart v. Sherwood, 76 Am. Dec. 228. A surety undertakes primarily 
to pay if the debtor does not. A guarantor undertakes secondarily to 
pay if the debtor cannot. Id. note 2; Kramph’s Ex’x v. Hatz’s Ex’rs, 
52 Pa, 525. ‘‘It must be remembered,” it is said in 2 Parsons on Bills 
& Notes (1871), at page 118, ‘‘that while a surety of a note is gener- 
ally a maker, a guarantor is never a maker. The surety’s promise is 
to pay a debt, which becomes his own debt when the principal fails to 
pay it, and the surety may therefore be sued at once as soon as the 
note is due and dishonored.” 

We find nothing in the negotiable instrument law to sustain the 
defense set up, either when that law in considered alone or when it is 
read in the light of established principles. 

No error. 


NEGOTIABILITY OF NOTE WITH EXTENSION CLAUSE. 
Farmer vy. Bank of Graettinger, Supreme Court of Lowa, May 8, 1906. 


A promissory note in the ordinary form contained in the body thereof 
this provision: 
** Sureties hereby consent that time of payment may be 
extended from time to time without notice thereof.” 
It was contended this provision made the note non-negotiable. 
Held: The note meets all the requirements for a negotiable instru- 
ment. There is no uncertainty as to payee, amount or time of pay- 
ment. In case of an instrument providing in terms for extension of 
time of payment indefinitely, there is such uncertainty as to make the 
same non-negotiable (Miller v. Page, 56 Iowa, 96; Woodbury v. Rob- 
erts, 59 lowa, 348). 
But in the present note there is a distinct and unqualified agreement 
of the maker to pay on a certain date, and we perceive no good reason 





634 THE BANKING LAW JOURNAL. 


for holding that the negotiable character thereof is destroyed because 
of a clause embodied therein providing that a surety, if such there 
shall be, will not claim a release from his collateral liability on the in 
strument if, forsooth, an extension of time shall be granted the maker: 
without notice to him. Our attention has been called to no case 
holding. As well say that where sureties, guarantors and indorser: 
entitled to notice of non-payment, waive the requirement for such 
notice, the waiver must be given operation to destroy the negotiabl 
character of the instrument. 


DISCOUNT OF PROMISSORY NOTE. 


Calculating interest on basis that 360 days constitute a year, not usury—Notary who 
is stockholder of bank not disqualified to protest paper owned by bank. 


Patton et al v. Bank of Lafayette, Supreme Court of Georgia, February 19, 1906. 


1. In an issue of usury, where a sum of money apparently in excess of the legal 
rate of interest was retained by the lender, it is competent for a witness to testify that 
part of the same was received in payment of an independent claim, and not reserved 
as interest upon the loan. 

2. The taking of interest for a portion of a year, computed on the principle that 
a year consists of 360 days, or 12 months of 30 days each, is not usurious, provided 
this principle is resorted to in good faith as furnishing an easy and practical mode of 
computation, and not as a cover for usury. Prior to the act of August 7, 1903, abol- 
ishing grace, in taking interest in advance on discounting a negotiable note payable 
at a chartered bank, it was lawful to include the three days of grace in the computation. 

3. The indirect pecuniary interest of a notary in a note does not render him incom- 
petent to protest it for nen-payment. The certificate of protest by a notary affords 
prima facie evidence of the facts therein recited. A charge pertinently stating these 
principles is not erroneous, nor is it rendered so by the court’s characterization of the 
protest by the notary as a miristerial act. 


(Syllabus by the Court. ) 


This was an action by the Bank of La Fayette against Patton and 
others, executors of the estate of Mrs. Helen A. Nevin, indorser upon 
a promissory note owned by the bank. 

The note was for $1,500, payable in four months with interest at 8 
per cent. after maturity and was given in renewal of a note which had 
fallen due. The note had been discounted by the bank by charging 
a discount of 8 per cent. on the face of the new note, amounting to 
$30 and a protest fee of $2 on the old note, making $32 received by the 
bank when the new note was negotiated. 

The principal defenses made were these: 

That the taking of $30 interest, being computed on the principle 
that 360 days constitute a year, was usurious. 
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That the taking of the interest in advance was usury. 

That the $2 was taken as interest, in addition tothe $30, and this 
was usury. 

That the notary who protested the note was a stockholder of the 
bank which owned it, hence his pecuniary interest disqualified him 
‘rom acting, and the protest was invalid. 

Judgment was given for the bank, which is affirmed by the Su- 
preme Courtof Georgia. In deciding upon the different points raised, 
it is 

Held: 1, The witness Patton was permitted to testify over the objec- 
tion of the defendants, that he received with the note sued on $32, and 
applied $30 of the same to interest and $2 toa protest fee on another 
transaction. The objection was that this testimony was incompetent 
until some proof had been introduced of the existence of some other 
liability besides interest, and that the witness should not be permitted 
to testify as to any additional liability for a protest fee until proof 
was properly made of notarial action showing a liability for such fee. 
Whether or not there was a legal liability for the protest fee of $2 had 
no legal bearing upon the issue. Where a sum of money apparently 
in excess of the legal rate of interest was retained by the lender, it is 
competent for a witness to testify that part of the same was received 
in payment of an independent claim, and not reserved as interest upon 
the loan. 


2. The method of the computation or casting of interest has been 


differently pursued in different jurisdictions. In some states it has 
been held by the courts of last resort that interest calculated and re- 
ceived upon a note upon the principle of 360 days being a year is 
usurious. As was held in N, Y. Firemen Ins. Co. v. Ely, 2 Cow. 
(N. Y.) 707: **The statute of usury speaks of years and not of months. 
Interest is to be atthe rate of 7 per cent. per annum; that is, at the 
rate of 7 per cent. for 365 days; for a legal year is 365 days, the legal 
half of a year 182 days, and the legal quarter 91 days; the law paying 
no regard to the odd hours.” The principle of the New York case 
just cited was approved and followed in Indiana. Haas v. Flint, 8 
Blackf. 67. The Supreme Courts of many other states, notably Mas- 
sachusetts, Louisiana, Virginia, Vermont, North Carolina, Mississippi, 
aud Connecticut, hold that taking interest for a portion of a year, 
computed on the principle that a year consists of 360 days, or 12 
months of 30 days each, is not usurious, provided this principle is re- 
sorted to in good faithas furnishing an easy and practicable mode of 
computation, and not as a cover for usury. Agricultural Bank v. 
Bissell, 12 Pick. (Mass.) 586; Planters’ Bank v. Bass, 2 La. Ann. 
430; Parker v. Cousins, 2 Grat. (Va.) 372; Bank of Burlington v. 
Durkee, 1 Vt. 399; State Bank v. Hunter, i2 N. C. 100; Planters’ 
Bank v. Snodgrass, 4 How. (Miss.) 573; Camp v. Bates, 11 Conn. 487. 

This latter conclusion is supported by the reasoning of Lord Mans- 
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field in Floyer v. Edwards, 1 Cowper, 112, that it tends greatly to ex- 
plain a transaction and is of universal usage among banks, merchants, 
and men of business generally. The soundness of this construction 
of the usury statute has been practically recognized by this court. 
Neal v. Brockham, 87 Ga. 130. If one-twelfth of the annual interest 
may be lawfully exacted for the use of money for the month of Feb 
ruary, which in ordinary years embraces only 28 days, then it is clear 
that the calculation of interest is not necessarily predicated on the 
basis of a year of 365 days. Our statute fixes the rate of interest per 
annum, and not per month, and there is no greater reason for con- 
struing the statute as being susceptible of equal subdivisions into 
months of unequal days than for permitting the casting of interest for 
periods of less than a year on the basis of equal subdivisions into 
months of equal days. It is therefore allowable in bona fide transac- 
tions, both because of the facility in computation and the impossibility 
of exact subdivision of 365 days into proportionable parts of months 
and days, as well as because of the universality of this method of cast- 
ing interest, to take interest for 90 days, computed on the principle 
that a year consists of 360 days. Only one witness testified on the 
subject of interest reserved, and from his testimony, as appears in 
the statement of facts, it is manifest that only $30 was taken for in- 
terest on $1,500, and there was no intent to take or receive more than 
the legal rate. Therefore the instruction of the court that: ‘‘All the 
evidence relating to an amount of money paid for the use of this 
money being that $30 was paid in advance at the time of giving this 
note for interest for 90 days, that being exactly the amount at eight 
per cent., I charge you that that would not be usurious, and you need 
not consider the plea of usury in this case,’’ was not’ erroneous on the 
ground that $30 is not the exact interest on a note for $1, 500 for go days. 

3. Another question is raised whether the reservation in advance 
of the interest for 90 days amounted to the taking of more than the 
highest legal rate permitted by law, so as to taint the transaction with 
usury. ‘‘Usury is the reserving and taking or contracting to reserve 
and take, either directly or by indirection, a greater sum for the use of 
money than the lawful interest.” Civ. Code 1895, § 2877. Eight per 
cent. is the legal rate if named in the contract. Civ. Code 1895, § 
2876. ‘‘It shall not be lawful for any person, company, or corpora- 
tion to reserve, charge or take for any loan or advance of money, or 
for forbearance to enforce the collection of any sum of money, at rate 
of interest greater than 8 per cent. per annum, either directly or in- 
directly by way of commission for advances, discount, exchange, or 
by any contract or contrivance or device whatever.’’ Civ. Code 1895, 
$ 2886. To take interest at the highest legal rate in advance of a long 
loan is palpable usury. The outside authorities are almost unani- 
mous, however, that in short time loans it is not usury to reserve the 
interest in advance. Mr. Tyler, in his work on Usury at page 298 
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says “the courts uniformly hold at the present day that the interest for 
ordinary paper having the usual time to run such as is the practice by 
banks, may be taken in advance by way of discount and not subject the 
paper to the taint of usury. It is obvious, however, that the time 
the paper has to run must have a controlling effect upon the question. 
If the note has a short time to run the interest may be taken in ad- 
vance; whereas the time may be so lengthened out as to make the 
taking of the interest in advance palpably usurious.’’ In three cases 
decided by this court—Mackenzie v. Flannery, go Ga. 590; Union Sav- 
ings Bank v. Dottenheim, 107 Ga. 614, McCall v. Herring, 116 Ga. 
235,—the rule was stated to be that the reservation of interest in ad- 
vance on short-time loans would not amount to usury; but in a later 
case—Howell v. Pennington, 118 Ga. 494,—this dictum of these cases 
was criticised and shown to be obiter. And in the case last cited it 
was said that it was not necessary to decide the question, so the court 
would leave it an open one, as it had remained so far as this court was 
concerned, up to that time. But whether interest may be reserved in 
advance on a short-time loan, the record presents facts which demon- 
strate that no more interest was retained than that allowed by law. 
The note in suit was negotiable and payable at a chartered bank, and 
therefore the debtor was entitled to three days of grace. The trans- 
action occurred before the act of August 7, 1903 abolishing days of 
grace in this state. As said by Bissell J., in Savings Bank of New 
Haven v. Bates, 8 Conn. 511; ‘‘It is too well settled to admit of dis- 
pute that in regard to negotiable notes the days of grace make a part 
of the original contract. Such anote, payable by the terms of it in 60 
days, is in law a note payable in 63 days.”” A negotiable promissory 
note payable at a bank does not become due until the last day of grace. 
Haug v. Riley, tor Ga. 372. In taking interest in advance on dis- 
counting a note, it is lawful to include the three days of grace in the 
computation. The interest on $1,500 at 8 per cent., for go days and 
grace is $31; the discount on this amount at the same rate for go days 
and grace is $30.34. The amount actually reserved was less than the 
bank might legally have taken; hence there was no usury in the trans- 
action, and the court very properly declined to submit this issue to 
the jury. 

4. It is assigned aserror. (1) That the cashier of the plaintiff bank 
being shown to own three-fifths of the capital stock, he was incompe- 
tent to protest a paper the title to which was in the bank; and (2) that 
the court erroneously described the notarial protest as a ministerial act, 
instead of one incident to the exercise of judicial functions. The fact 
that the notary was a stockholder in the bank and had an indirect 
pecuniary interest in the note did not render him incompetent to pro- 
test it for nonpayment. 7 Cyc. 1055, and citations. The certificate 
of the notary being in evidence, it afforded prima facie evidence of 
the facts therein recited. Hobbs v. Chemical Nat. Bank, 97 Ga. 526. 
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Having been regularly admitted in evidence, it was proper for th: 
court to tell the jury what effect the law attaches to a notarial certifi 
cate of protest. It would seem that a notary is not, under thelaws o 
this state, vested with any judicial powers. Pol. Code 1895, § 50; 
But, however this may be, weare unable to perceive how the defend 
ants were prejudiced by the court referring to the protest of a note as 
a ministerial function. 
Judgment affirmed. All the Justices concur. 


BANK AND DEPOSITOR. 


Customer making a time deposit at a bank, who received from its president, instead 
a regular certificate of deposit, president’s personal time check drawn on bank, hi 
entitled to hold bank thereon. 


First National Bank of Humboldt v. Heim, Supreme Court of Nebraska, June 8, 1906. 


One Heim went to the banking house of the First National Bank oi 
Humboldt to make a time deposit, and asked the bank’s president, F. 
W. Samuelson, what interest they were paying on money. The rate 
of interest and the time the money was to be left being agreed upon, 
the deposit was handed the president, who gave in return the following: 


F. W. SAMUELSON, 
LOANS. 
$7,052. HumBo.pt, NEpr., AZarch 12, 1903. 
Pay to the order of Ida M. Heim 
Sixteen hundred fifty-two 42-100 Dollars. 
Due in six months at 4 per cent. interest. 
Payable at the First National Bank, 


Humboldt, Neb. F. W. Samuelson. 


s 


Afterwards Samuelson failed in business, and Mrs. Heim brought 
an action against the bank for the deposit. 

The bank contended the transaction was one between Mrs. Heim 
and Samuelson; that the bank never received the money; that it was 
a loan made to Samuelson individually, and for which the bank could 
not be held liable. 

Held: The bank is liable for the deposit. While the time check 
was the president’s personal obligation, and contained nothing to indi- 
cate that the money was deposited with the bank, or that the bank as- 
sumed any obligation for its repayment, the circumstances of the case 
leave no doubt that the customer supposed she was depositing the 
money with the bank and receiving its certificate of deposit. She is 
not precluded from recovering by the terms of the obligation. 





SAVINGS AND TRUST DEPARTMENT. 


Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


EDITED BY WILLIAM HANHART. 


SAVINGS DEPARTMENTS IN COMMERCIAL BANKS 


N some savings bank circles, the fact of the suspension of the 
Milwaukee Avenue State Bank of Chicago, is being used as 
an argument against deposit banks receiving the savings of 
the people. We do not think, however, that this can be re- 

garded as aconclusive argument. First of all, it must be borne in 
mind that this Chicago bank was not wrecked by unsafe 
methods of doing business, but the calamity occurred through the 
wholesale looting of the bank by its officers, and surely we all 
know that this may unfortunately happen in any financial insti- 
tution through the dishonest action of those having it in charge, 
however well protected the depositors may be by strict laws and 
regular State or Federal examination. A patent for making 
men honest has never yet been taken, and we must realize that 
what happened to this unfortunate Chicago bank, may again 
happen at anytime. The personal element, however, which should 
always count for much in banks, seems to have been somewhat 
lost sight of in the case of the Milwaukee Avenue Bank, for the 
insurance press reports that the absconding president was mixed 
up, some six or seven years ago, with a wild-cat Life Insurance 
Company, now out of business, whose game was the fleecing of 
policy holders. 

The matter of commercial banks receiving savings accounts 
has been freely and frequently discussed, and many arguments 
have been advanced for and against this practice. At the out- 
set, the fact must be recognized that in many parts of the West 
where there are no savings banks, the commercial banks are of 
necessity compelled to keep savings departments; this being ad- 
mitted, it does not of course follow that in cities where good sav- 
ings banks abound, the banks of deposit and discount should 
compete with them in endeavoring to get these accounts by ad- 
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vertising, etc. Weall know, however, that such is the case, anc 
that in many cities there is great competition in soliciting and 
receiving savings accounts, as between the commercial banks, and 
banks who practically confine their business to these accounts. 
From the point of view of the safety of such deposits, there is 
much to be said both ways. In the East where most of the sav- 
ings banks are mutual and strictly safe-guarded in their invest- 
ments by carefully drawn laws, this competition is at a minimum, 
but in the Western and Southern parts of our country, where the 
vast majority of the savings banks by no means confine their 
business to savings, but do a general commercial business, it 
seems to us that this competition for savings accounts has little 
to do with the safety of the bank. The depositors will choose to 
make their deposits in whichever bank they consider safest, and 
the fact that the bank carries more or less of savings accounts 
will cut no figure in their decision. In the matter of reserves, we 
do not agree with the argument advanced by many, that they 
should be greater in the case of savings accounts; on the con- 
trary, savings banks may carry smaller reserves than commercial 
banks, and may safely do so for the reason that savings accounts 
carry almost always a so-called safety clause, which permits the 
bank to demand a notice of thirty, or sixty, or ninety days be- 
fore cash withdrawals can be made. This safety clause, which may 
be enforced at any time, and should be enforced in times of un- 
rest and panic, does not obtain with commercial deposits, which 
are payable at sight. 

In the matter of investments, however, there is, or should be 
a considerable difference between these classes of banks; but it is 
not possible to draw a sharp line of demarcation, except that 
such investments must fill three conditions, viz: first, they should 
always be of such character as will give undoubted security to the 
depositor; second, a proportion of them should be such as can be 
readily realizable; third, as far as possible they should be made so 
as to benefit the immediate neighborhood where the bank is 
located. 

The proportion of quick assets in the East is usually about 
50%, the remaining 50% being invested in loans on realty, which 
are of a somewhat permanent character, or which at any event 
cannot be realized promptly, although their safety, when well 
made and properly watched, is undoubted. 





SAVINGS AND TRUST DEPARTMENT. 


REAL ESTATE BOOM. 


\ the City of New York particularly, but also in many other 
| large cities, there has been going on for some time a very 
large movement in real estate, especially in the way of pur- 
chases of acreage, just on the outside of the cities, these prop- 
erties being divided up and platted, and offered for sale to inves- 
tors and home-seekers. In New York, for the past two years, 
large purchases of this character have been made on Long Island, 
in contemplation of the improvements now being carried on by the 
Pennsylvania Railroad, assuring rapid transit to these properties 
within a few years. Many farms have been bought at from $500 
to as high as $3,000 per acre, the purchasers improving the 
property by cutting streets, etc., and offering lots (there are 
12 New York City lots in 1 acre) at from $200 to $500 a lot. 
The money required by the home-seekers to pay for these lots 
has in a vast majority of cases been drawn from the savings 
banks, and in consequence the deposits in several of our sav- 
ings banks actually show a decrease; this is an anomalous state 
of affairs in view of the very great general prosperity. During 
the year ending on the first of July last only $4,000,000 was de- 
posited in the savings banks in excess of the amount deposited 
during the previous year, whilstthe withdrawals during the same 
period of time amounted to nearly $16,000,000 more than dur- 
ing the last corresponding year. It is of common knowledge to 
the savings bank officers of this city that these large withdrawals 
are mainly due to the great activity in real estate matters through 
purchases by home-seekers and by people of very moderate means, 
and it is a question of considerable interest to know whether 
this shifting of investments is a safe thing for them. It is true 
that real estate is usually considered a safe investment, but the 
very extreme advanced prices paid lately by these people does not 
appear to be a very conservative move. One of the shrewdest ex- 
perts and dealers in this kind of property stated some time ago 
that it was a question in his mind whether the present purchasers 
would ever see a profit in their investments; he thought that as 
long as the projected rapid transit improvements were only talked 
of, the boom would likely continue, but he advised his friends to 
stand from under as soon as these improvements were actually 
realized, because the prices would then come down to a reason- 
able and safe level. In the mean time the drafts of our savings 
banks continue very large. One of the big savings banks in New 
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York paid out to its depositors during the month of July ove: 
$1,000,000 more than it did in July, 1905, and many other sav- 
ings banks were drawn upon in the same proportion. 

This craze for purchasing real estate is not only confined to 
such purchases as we have described, but apparently exists als< 
in the more thickly settled parts of cities; it is bound to come to 
an end sooner or later, and is causing uneasiness among conser 
vative bankers. When the settling day comes (and it may not be 
very far away) there will be trouble; inflated values of real es- 
tate are as dangerous locally as currency inflation is to the gen- 
eral welfare. 


American Bankers’ Convention. 


. The annual Convention of the American Bankers’ Association 
will be held this year in St. Louis, Mo., on the 16th, 17th, 18th 
and 19th of October next, and a very large attendance is antici- 
pated. The meeting of the Trust and Savings Bank Sections will, 
as usual, be held on the first day of the Convention, viz., the 
16th of October. The Savings Bank Section has greatly increased 
its membership since the last Convention in Washington, D. C.; 
at that date it had 734 members, whilst at the present day it has 
1,031 members, which will likely increase before the date of the 
Convention; such an increase of 50% is noteworthy. The Savings 
Bank Section is working along practical, useful and educational 
lines—this accounts for its great success. Eminent speakers will 
address the meeting; several practical papers discussing every 
day savings bank questions, will be read; discussions will be held 
on such matters as Joint Accounts, Trust and fiduciary accounts, 
statistics, etc., and the delegates may rely on having their time 
interestingly and usefully occupied. We hope in our next issue to 
present to our readers a complete program of the Convention. 


Savings Banks Printed Forms. 


The second edition of the book of Printed Forms, issued by the 
Savings Bank Section of the American Bankers’ Association, is 
selling vary rapidly, orders for one-half of this edition having 
already been received; at this rate it will soon become necessary 
to prepare for a third edition. Many orders are received from 
national and state banks having savings departments, and also 
from trust companies; the educational value of the book is un- 
doubtedly very great; it is a practical work, useful and beneficial 
to every bank in the United States. 
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BILLS OF LADING. 


Paper BY THomas B. Paton, OF THE NEw York Bar, BEFORE THE NORTH 
Dakota Bankers’ AssociaTion, AT Farco, N. D., Juty 16, 1906. 


AM asked to present the subject of bills of lading for the consid- 
eration of members of your Association and to describe the move- 
ment which is under way to place the bill of lading on a higher 
plane as a security than it nowis. As I have already spoken 

twice on this subject during the present year, once before the New 
Jersey Bankers’ Association at the Convention at Atlantic City and a 
second time before the West Virginia bankers at Elkins, in addition 
to making an argument before the House Committee on Interstate 
and Foreign Commerce in March of this year in favor of a national 
law upon interstate bills of lading, much that I will say must, of 
necessity, be but a re-statement of what has already been said. 

The present movement for a better bill of lading security had its 
origin in the appointment, at the last convention of the American 
Bankers’ Association, of a special committee on bills of lading, of 
which Mr. Lewis E. Pierson of New York is Chairman. Numerous 
losses upon bill of lading loans had brought many bankers toa realiza- 
tion that the present bill of lading is, in many instances, worthless 
as a security, and that if the business of making advances to shippers 
and othercommercial dealers upon the security of the property repre- 
sented by the bill of lading is to be continued with any degree of 
safety, something must be done to improve the situation. 

The condition now is this: Our agricultural and manufactured pro- 
ducts now approximate twenty billion dollars annually, the greater bulk 
of which isentrusted to common carriers and shipped across state lines. 
The carrier issues to the shippera receipt for the goods and a contract 
to carry and deliver to the person to whom they are sent, known 
as a bill of lading. The shipper cannot go with his goods to see 
that they are safely carried and properly delivered,“so he takes a 
written receipt and contract from the carrier that he will carry and 
deliver. In its original form, known as the straight bill of lading, 
the contract is fulfilled by the carrier when he makes delivery; it 
is no part of his duty to call for the surrender of the straight bil 
of lading. 

The straight bill of lading does not answer the shipper’s purposes 
when he wants to retain control of the goods until they are paid for, 
or when he wants to borrow money upon a shipment, for this document 
does not carry any title to the goods. 
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To meet the necessities of shippers in these particulars, the carriers 
are in the habit of issuing a bill of lading drawn to order of shipper 
or assigns by which they contract to require the production and sur- 
render of the bill of lading before delivering the goods. Clause 9 on 
the back of the uniform bill of lading expresses this contract: 

“If the word ‘order’ is written hereon immediately before or after 
the name of the party to whose order the property is consigned, without 
any condition or limitation other than the name of a party to be notified 
of the arrival of the property, the surrender of this bill of lading, properly 
indorsed, shall be required before the delivery of the property at destina- 
tion. If any other than the aforesaid form of consignment is used here 
in, the said property may, at the option of the carrier, be delivered with- 
out requiring the production or surrender of this bill of lading.” 

The design of the order bill is that the title, or right to control 
and receive the goods, shall rest in the holder, the original shipper or 
his indorsee. Upon a straight bill, the carrier delivers the goods to 
the consignee therein named and his duty is performed without taking 
up the bill; but upon an order bill, the duty of the carrier is to de- 
liver only to the holder of the bill by proper indorsement and to re- 
quireits surrender. The right toreceive the goods goes to the holder 
of the bill. A shipper who desires a purchaser of his goods to make 
the payment before he receives them, takes a bill to shipper’s order, 
attaches this bill to a sight draft which he forwards for collection, the 
draft is presented to the purchaser at destination, and in order to get 
the goods for which he has bargained, he must pay the draft and ac- 
quire the bill, without which he cannot obtain the goods. When the 
necessities of the shipper are such that he cannot wait for his money 
until the goods have arrived at destination and the draft is presented 
and paid, he obtains a loan from his local banker by way of purchase 
or discount of his draft upon pledge of the bill of lading, which he 
generally indorses in blank, and the bank then forwards the draft and 
security and the collection is made on the bank’s account. 

This is the way in which this business is done and so necessary are 
the advances of bankers, especially to the small shippers of the 
country who have not the capital to carry their own shipments but 
must do business with the money of the banks, that it has been con- 
servatively estimated that two and a half billions of dollars are annu- 
ally loaned by the banks upon bill of lading security. Our vast grain 
and cotton crops are moved and financed in this way and the same is 
true of lumber and shingles, numerous prepared and canned products 
and various articles of manufacture. 

Now why is the order bill of lading not a sufficient security? The 
courts of the country recognize the transferability of such bills and 
while they refuse to hold them negotiable, the same as a bill of ex- 
change, they do hold that the indorsement of such a bill carries to the 
indorsee the title to the property and the right to receive it from the 
carrier, and that it is the duty of the carrier to deliver the goods only 
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to the holder of the bill, for breach of which duty he will be responsi- 
ble. In some eighteen states, also, the legislatures have enacted laws, 
in varying phraseology, declaring bills of lading negotiable in the 
same manner, or to like extent, as bills of exchange, which statutes, 
however, the courts refuse to construe as conferring upon order bills 
of lading all the attributes of negotiable instruments for the payment 
of money, 

But notwithstanding all this, the order bill of lading is not up to 
the standard asa security and it does not properly or sufficiently safe- 
guard the vast funds which are loaned upon pledgeof such documents. 
Were all men honest, it would do very well as it is; but unfortunately 
the fraud and the forger are too often found in our midst and the ex- 
isting bill of lading is his golden opportunity. 

In the first place, take the cases where a railroad freight agent acts 
in collusion with a shipper and signs a false or fictitious bill of lading. 
He is authorized to issue bills of lading for shipments made and has 
constantly done so, but now he commits a fraud and the false bill, as 
have many similar genuine bills before, is negotiated to a bank. 
There are only a few states in which the courts hold the carrier bound 
by the fraudulent act of his agent. In the majority the rule is that 
the act of the agent is beyond the limits of his authority and the 
carrier is not bound. The only way in which the bank can be safe is 
to ascertain whether the goods are behind every bill which it acquires, 
something impracticable if not impossible. It would seem but just to 
make the carrier liable for the fraudulent acts of his authorized agent. 

Then, again, the careless manner in which bills of lading are drawn, 
opens wide the door for fraud. Bill of lading blanks hang around loose 
in the offices of shippers, they are often made out in lead pencil by the 
shippers themselves and presented to the freight agent for signature, 
and there is no consecutiveness of statement of the written portions. 
Nothing is more easy than to raise the statement of the amount of a 
shipment or alter the bill in some other material particular. When- 
ever this is done the rule of the common law operates that a material 
alteration avoids the contract and the innocent holder is the sufferer. 
It is no longer obligatory upon the carrier but is destroyed. This 
susceptibility to alteration is, to my mind, one of the most serious de- 
fects in the present bill of lading ; it is a condition pregnant with pos- 
sibilities, if not probabilities, of disaster. The mere change of a date 
upon 34 cotton order bills of lading caused a loss to a bank in Baltimore, 
which acquired the altered bills, of $84,000, whi'e upon four similar, but 
unaltered, bills, acquired at the same time, valued at $16,000, the bank 
was held entitled to a recovery from the carrier, the goods represented 
by all the bills having been wrongfully delivered, that is to say, de- 
livered to the holder without taking up the bills who then altered 
some and fraudulently negotiated all of them for value. It requires 
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no great imagination to picture a variety of ways in which banks can 
be readily victimized by fraudulent alterations of bills of lading. 

Another form of fraud, serious because of the ease with which it 
is perpetrated, is that by which a straight bill of lading, surrender of 
which is not required upon delivery of the goods, is taken and changed 
to an order bill by the mere writing in the words ‘‘order of” before 
or after the name of the consignee. The purported order bill is then 
readily negotiated to a bank ; the debt for which it is pledged as se- 
curity is, of course, not paid, and when it makes demand upon the 
carrier for the goods, it learns they have been delivered, that the con- 
tract did not require any surrender of the bill, and that all the bank 
holds is a forged and worthless document. Of course the holder who 
perpetrates the crime of changing a straight to an order bill, or chang- 
ing a date, or raising an amount or making other fraudulent altera- 
tions, has been, down to the time of the crime, respectable and in good 
credit ; but misfortune and opportunity concurring, the temptation 
offered by his possession of the easily altered bill of lading is not re- 
sisted. 

Now considerations of this kind, not merely imaginary, but attested 
by a record of numerous losses suffered by the banks in these ways, 
led to the determination on the part of the Bankers’ Committee on 
bills of lading to do something, without unnecessary delay, to improve 
and strengthen the bill of lading as a security. The first thought was 
to reach, if possible, an agreement with the carrier by which he would 
put forth a more perfect document. But the carrier was coy; he would 
listen, he would accord the courtesy of a hearing, but he would not 
enter into a binding conference. Without more ado, after consider- 
able care and thought, a form of law was drafted designed to raise the 
standard of the bill of lading as a bankable security and to remove the 
most serious causes of loss from which the banks have suffered, which 
was introduced in Congress in both House and Senate on the 28th day 
of February and 1st of March 1906, respectively. Here is the bill as 


introduced: 
A BILL 


RELATING TO BILLS OF LADING ISSUED BY CARRIERS FOR THE INTERSTATE 
TRANSPORTATION OF PROPERTY, AND TO CERTAIN OBLIGATIONS, 
DUTIES, AND KIGHTS, IN CONNECTION THEREWITH. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every bill of lading issued by a carrier for 
the transportation of merchandise or property from one State or Territory to an- 
other State or Territory to be negotiable within the meaning of this Act shall be 
drawn to the order of the shipper, consignee, or other party to whom the property is 
consigned, and shail have the words “ order of’’ printed thereon immediately before 
the name of such party. Such bill shall be negotiable by indorsement and delivery 
in the same manneras are negotiable instruments for the payment of money, and 
shall vest the full, complete, and absolute title to the property therein described, and 
all rights in respect to such property which are or may be contained in such bill of 
lading in every bona fide holder for value to whom such bill may be transferred, un- 
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affected by equities between the original parties, or any other prior holders; but any 
person or corporation to whom such bill is transferred by way of pledge or as collat- 
eral security for a debt, or for money or other value advanced, shall incur no liability 
is owner by way of warranty of the genuineness of such bill, or of the quality, quan- 
tity, or condition of the property therein described or otherwise. 

Sec. 2. That the property described in a negotiable bill of lading shall be de- 
livered only upon surrender of such bill properly indorsed, and the bill shall there- 
upon be cancelled, except in case of partial delivery, when statement of the same 
may be indorsed upon said bill. Anoutstanding unsurrendered negotiable bill of lad- 
ing shall continue to be negotiable, notwithstanding the property therein described 
has been delivered to the legal owner of such bill so far as to vest in any subsequent 
bona fide holder without notice the right to require from the carrier the full value of 
the property therein described. 

SEC. 3. That everynegotiable bill of lading issued by a carrier, or by the agent 
of a carrier, authorized to issue bills of lading in the hands of a bona fide holder for 
value shall be conclusive evidence as against the issuing carrier that the goods there- 
n described have been received, notwithstanding there has been no delivery or only 
a partial delivery to such carrier of such goods. 

Sec. 4. That any conventional alteration, addition, or erasure in or to a nego- 
tiable bill of lading which shall be made without the special notation thereon of the 
igent of the carrier issuing such bill shall be void, and any unauthorized or fraudu- 
lent alteration, addition, or erasure in or to such bill of lading shall also be void, and 
n any of the above cases such bill of lading shall remain wholly unaffected. 

SEC. 5. That where a party to whom a negotiable bill of lading is issued has no 
title to the goods therein described, the carrier shall be liable to a bona fide holder for 
value of such bill for the value of such goods. 

SEC. 6, That theinsertion in a negotiable bill of lading of the name of a party to 
be notified of the arrival of the goods shall not limit the negotiability of such bill of 
lading ; or constitute notice to a bona fide holder for value of any rights or equities of 
such party in or to the property. 

SEc. 7. That any condition or conditions inserted by a carrier in a negotiable bill 
of lading contrary to or inconsistent with the provisions of this Act shall be void. and 
this provision shall apply to and make void the insertion by the carrier of the words 
“not negotiable” or words of a similar import, upon a negotiable bill of lading. 

Sec. 8. That nocarrier who receives property in one State or Territory for trans- 
portation to another State or Territory shall decline or refuse to issue a negotiable 
bill of lading for such property if the shipper or consignor shall request same. And 
it shall be unlawful for any carrier, directly or indirectly, to make any additional charge 
for the transportation of property for which a negotiable bill of lading is issued in 
accordance with the provisions of this Act, as a condition of issuing such bill of lad- 
ing, than the lowest rate for the transportation of like property when a negotiable bill 
of lading is not requested or issued. 

SEC. 9. That any carrier violating any of the provisions of sections seven and 
eight of this Act shall be guilty of a misdemeanor, punishable by fine of not less than 
one hundred dollars nor more than five hundred dollars for each offense. 

SEC. 10. That a bill of lading issued in the following form shall be a negotiable 
bill of lading under and subject to the provisions of this Act, and all of the provisions 
of this Act shall constitute part of the terms thereof without any express statement of 
such terms thereon: 
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BILL OF LADING 
ISSUED BY 
(Name of carrier.) 
In accordance with Act of Congress , 1906. 


(Place and date.) 
Received of . 
Description of property: Quantity tobe expressed in writing and figures, 
thus: “One hundred and three cases (103).”’ 
Consigned to order of 
To be delivered at 
properly indorsed. 

Notify 

Car initial 

Freight 

Route 

(Signature of carrier.) 
i xcckam Whedbee seek ee Agent. 

This bill was drawn on the theory of making a bill of lading nego- 
tiable and carry absolute title to the bona fide holder free from equi- 
ties between the original parties. Of course a bill of lading could not 
be made a negotiable security to the same extent as a government 
bond, as the property covered is always subject to losses from which 
the carrier is exempted—acts of God or the public enemy or other 
matters of contract exemption—still as to these matters the banker 
generally has recourse upon the shipper, for destruction of the prop- 
erty and fraud and insolvency of the shipper do not usually concur. 

The main features of this proposed act, it is seen, were these: 
Making bills of lading drawn to order—the words ‘‘order of” being 
required to be printed before the name of the shipper or other 
party—negotiable by indorsement and delivery in the same manner as 
negotiable instruments for the payment of money, carrying to every 
bona fide holder absolute title to the property and to the bill, free 
from prior equities. In addition to and in aid of this broad provision 
of negotiability, the act further specifically provided that the carrier 
must take up the bill upon delivery of the property and that the bill 
would be negotiable until taken up and cancelled, notwithstanding a 
prior delivery to the legal owner; that the bill should be conclusive 
evidence against the issuing carrier that the goods had been received ; 
that unauthorized or fraudulent alterations should be void, in which 
event the bill should stand as originally drawn; that the carrier who 
issued a bill to a shipper who had no title to the goods was liable on 
the bill to a bona fide holder; and the act contained a further pro- 
vision that the pledgee of a bill as collateral security should not be 
liable, as an owner would, by way of warranting the genuineness of 
the bill or the quantity, quality or condition of the property—this to 
meet the local conditions in the three states of Alabama, North Caro- 
lina and Mississippi wherein such liability has been judicially declared. 
Clauses were also inserted making any inconsistent provisions in a 
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bill of lading void, requiring the carrier to issue such a negotiable 
bill upon request of a shipper, under penalty of refusal, and to make 
no additional charge therefor ; and also providing a form of negotia- 
ble bill. 

Under such a law, it is seen, the serious causes of loss which I 
have stated would be largely removed. The carrier would be liable 
for the false bill issued by fraud or mistake of his freight agent. There 
could be no change of a straight to an order bill by mere writing of 
the word ‘‘order”’ on the straight bill, as order of must be printed on 
the bill when it is issued. A fraudulent material alteration would no 
longer avoid the bill completely but it would be good as originally 
drawn, and by providing a uniform form of simple design but con- 
taining all the necessary essentials, alteration would be less easy and 
no more likely to occur than upon a form of draft or bill of exchange. 

The House Committee on Interstate and Foreign Commerce ac- 
corded a hearing to the Bankers’ Committe on this bill on March 27th 
and the subject was thoroughly discussed, representatives of the car- 
riers and shippers as well as of the bankers being present. The power 
of Congress, under the Constitution to enact such a bill was argued 
and, I believe, made clear. The bill was gone over section by section. 
Section 5 making the carrier liable where he issued a negotiable bill 
of lading to a shipper who had no title was deemed unfair to the car- 
rier as he would have no means of knowing whether or not ashipment 
was of stolen or misappropriated goods, and the bankers conceded the 
section should be eliminated. The provision giving the bona fide 
holder absolute title to the property, it was also objected, would fore- 
close the rights of the real owner of stolen property and an amendment 
was agreed to that the bill should carry all] the title to the property 
which the shipper had when he received the bill. Of course, where a 
bill of lading represents stolen property, it would afford no security 
to the banker; it would not be like a negotiable instrument represent- 
ing stolen money, but there is a difference between money, which has 
no earmark and other classes of property, and popular sentiment has 
not reached the point where a law would be favored which would de- 
prive the owner of property of his title where it had been stolen, put 
into the hands of a carrier, who issued for it a negotiable bill of lad- 
ing which was negotiated for value to a bona fide holder. The first 
sentence of section 8 compelling the carrier to issue a negotiable bill 
of lading was also, after argument, considered to be going too far and 
of doubtful constitutionality. The Harter act passed by Congress in 
1893 in relation to Ocean bills, and some of the state legislatures, 
compel a carrier to issue a bill of lading but they do not go to the 
extent of compelling him to issue a full negotiable bill. Other minor 
objections were that the clause giving the holder absolute title cut out 
the carrier’s claim for freight and other lawful charges. This was 
readily remedied by a provision making the holder’s title subject to 
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such charges. It was further objected that section 3 making the bil! 
conclusive evidence of the receipt of the goods described would make 
the carrier liable, not alone where no goods had been received but 
also where goods had been received enclosed in packages and the car- 
rier had no opportunity for inspection—in short making him an in- 
surer of the contents of packages. It may be conceded that the car- 
rier should not be liable in such cases and yet a bank which advances 
money for a negotiable bill of lading acknowledging the receipt and 
contracting to deliver roo barrels of potatoes has no security if the 100 
barrels in reality contain a worthless substitute and the carrier is 
discharged by delivery thereof; and any provision exempting the car- 
rier in such a case must also, in some manner, provide that the bill 
shall carry warning that the property described has not been in- 
spected as to contents. 

The majority of the members of the House Committee, if my per- 
sonal judgment is not at fault, were favorable to the enactment of a 
bill to accomplish the objects proposed. Such objections and criti- 
cisms as were made were more with reference to perfecting a fair and 
just measure than from the standpoint of unqualified opposition. The 
carriers were represented in some force at this hearing. The bankers 
had seen that the carrier was averse to being coaxed ; but much less 
did he relish being driven. A statement was made on behalf of the 
Eastern carriers of the hope and expectation that the three interests— 
shippers, carriers and bankers—could meet and agree upon all the 
essential points of a negotiable bill of lading, fair to all parties, upon 
which all could unite in urging its passage by Congress. The hear- 
ing was therefore adjourned to await future developments. No such 
meeting has as yet taken place and Congress has now adjourned. 

In my opinion the radical changes to be made in the act as intro- 
duced in Congress are in the compulsory feature and in the provision 
making the carrier liable and foreclosing the owner’s title where a bill 
represents stolen property. Instead of enacting that the carrier must, 
upon request, issue a bill of lading having the negotiable attributes 
provided, the nature of the law should be one that whenever the 
carrier issues a bill of lading, drawn to order, it shall be negotiable 
as provided by the act. The carrier is not compelled to issue a nego- 
tiable bill of lading; but if he doesso, it is negotiable and the pur- 
chaser is protected as provided. Undersuch a law, the banker can re- 
fuse to accept as collateral any bill of lading that is not drawn to 
order—the same as he would refuse to discount for the payee a non- 
negotiable note—and the interests and requirements of the shipper 
will compel the carrier to issue negotiable bills in needed cases. The 
provision making the bill conclusive evidence against the carrier of 
the receipt of the goods described in all cases is susceptible of amend- 
ment in a way fair and just to both carrier and banker. Generally 
speaking the carrier is not now liable for a fraudulent bill issued by a 
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freight agent and this is a just and fair responsibility which should be 
imposed upon him. But where the shipper himself loads the goods 
or falsely represents them to the carrier and the latter has no oppor. 
tunity for inspection, but must take the shipper’s word as to count, 
weight, character of goods and the like, the carrier can find protection 
either by refusing to issue a negotiable biil in any case where he can- 
not know that the description of goods is truthful or there can be a 
provision of law that negotiable bills, issued for property on shipper’s 
load, count or weight, or for packages notsusceptible of inspection, 
shall have the facts so stated, which would be a warning to the 
banker, as well as an exemption of the carrier from liability. 

The Bankers’ Committee have drafted an amended act. I do not 
present this act becauseit has not been finally agreed upon and will 
probably require further amendment before it is deemed wholly 
satisfactory. The subjectis a large one. As compared with a nego- 
tiable money instrument, a bill of lading instrument with attributes 
of negotiability suited to the nature of the subject, is a far different 
document. The former deals with a single commodity—money— 
while a negotiable property document deals witha thousand different 
kinds of transportable property, shipped in a variety of ways and cir- 
cumstances, subject to various changes and trans-shipments during 
its transportation, and its delivery, from the nature of-the subject, not 
so easily or readily made in all cases as the delivery of money when a 
negotiable instrument is paid or discharged. To produce a scientific 
and practical piece of legislation which will create a negotiable bill of 
lading available for the various classes of shipments, suited to the 
needs of shippers, carring the necessary protection to the banker and 
not unjustly burdensome upon the carrier, requires a comprehensive 
study of the entire phenomena of interstate commerce. The Com- 
mittee are making progress in the drafting of a practical law and are 
welcoming the advice and criticism of bankers. The North Dakota 
Bankers’ Association should adopt appropriate resolutions upholding 


the work of the Bankers’ Committee, as other state associations have 
done. 


CLEARING HOUSE EXAMINATION OF CHICAGO BANKS. 


There is to be a thorough examination of accounts of the fifty- 
seven banks affiliated with the Chicago Clearing House. 

James B. McDougall, the Clearing House expert, will have charge 
of a corps of examiners who will go through all the books of all the 
banks. The investigation will go deepest into loans and assets. Any 
banker who declines to permit the examination is to have his clearing 
privileges cut off without notice. This action, we understand, has been 
brought about by the looting of the Milwaukee Avenue State Bank. 

The investigation will include the members of the Clearing House 
Association and the private banks that clear through them. 
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NATIONAL BANKS, BANKING, AND STOCK OF MONEY 
IN THE UNITED STATES. 


S set forth in the abstract dated July 9, relating to the condition 
of national banking associations on June 18, there were in 
operation on that date 6,053 associations with a paid-in capital 
stock of $826,129,785; surplus and undivided profits, $665,163,- 

368; circulation outstanding, $510,860,726; individual deposits, 

$4,055,873,636; aggregate liabilities, $7,784,228,113; loans and dis- 

counts, $4,206,890,078; investments in United States bonds, $619,- 

019,660; gold and silver in bank, $485,987,256; legal tenders, 

$165,246, 347- 

Compared with returns for the corresponding call in 1905 (May 29) 
there is shown to have been an increase during the interim of 38; 
banks, and $34,562,554 in paid-in capital stock. The increase in 
surplus and other profits was $49,872,131; circulation, $65,405,008; 
individual deposits, $272,215,142; aggregate liabilities, $456,422, 238. 
There was an increase in loans and discounts of $307,719,750; in- 
vestments in United States bonds, $43,663,840; gold and silver, $6, 352,- 
186, but a reduction in legal tenders of $4,383,632, making the net 
increase in lawful money, $1,9€8,554. 

During the year ended June 30, 1906, 470 national banks were 
chartered, their aggregate capital being $24,305,500, but by reason of 
liquidation of 98 banks and failure of 15 there was a net increase of 
but 357. It appears that 36 of the banks placed in voluntary liquida- 
tion were consolidated with or absorbed by other national banks, 46 
by State banks, and the remainder, 16, were closed to discontinue 
business. The net increase in capital stock was $31,743,460; in 
circulation secured by bonds ¢55,178,334 and in circulation secured 
by bonds and by deposits of lawful money, $65,392,553. 

The law provides for the filing with the Comptroller of the Cur- 
rency of lists of shareholders of national banks, their residence and 
holdings, as of the first Monday of July in each year, but these lists 
contain no information with respect to the business in which stock- 
holders are engaged. In view of the authority granted under the act 
of March 14, 1900, to organize national banks with capital of $25,000 in 
places the population of which does not exceed 3,000, it has been as- 
sumed that this small class of banks has been organized mainly in 
rural localities, and by those engaged in agricultural or allied pursuits. 
The only information on this subject is that contained in applications 
for authority to organize national banks, in which a statement of the 
business in which each of the applicants is engaged is called for. These 
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applications are signed by not less than five persons, but as the aver- 
age number of stockholders, as shown by records at command of the 
office, is about 80, it may be assumed that the business of the applicants 
fairly represents that of the stockholders in general. 

During the six months ended June 30 last, approximately 350 
ipplications for authority to organize national banks were approved, 
the total number of applicants being 1,715, of whom 484 were bankers; 
348 merchants, 261 farmers, including stockmen, 113 lawyers, 54 
physicians, 72 real estate, loan, and insurance agents, 44 manufac- 
turers, 57 contractors aud builders, lumber and coal dealers, pub- 
lishers, and hotel proprietors, and 282 nonclassifiable. 

Stated in percentages, it appears that 28 per cent. of the applicants 
were bankers; 20 per cent. merchants; 15 per cent. farmers, etc ; 7 
per cent. lawyers; 3 per cent. physicians; 4 per cent. real estate and 
insurance agents; 3 per cent. manufactuters; 3 per cent. contractors, 
etc.; and 16 per cent. nonclassified. 

In the year ended June 30, 1906, 241 national banks effected an 
increase in their capital stock, ranging from $1,000 to $2,100,000, 
the average being $113,410, and the aggregate increase, $27,331,760. 
The capital of these banks prior to the increase was $32,646,240 and 
subsequent thereto, $59,978,000, the percentage of increase being 
83.7. 

The reductions in capital stock were confined to 18 associations, 
the amount of reductions being but $1,156,800, or from $2,821,800 
to $1,665,000. 

The estimated population of the United States on July 1 was 84,- 
662,000, the stock of money, $3,069,884,640, and the per capita of 
money in circulation, $32.42. In addition to the $2,744, 483,830 in circu- 
lation, there was held in the Treasury, as assets of the Government, 
$325,400,810. The composition of the stock of money in the United 
States is as follows: Gold coin, including bullion in the Treasury, 
$1,475,841,821; standard silver dollars, $560,864,855; subsidiary silver, 
3117,998,588. Treasury notes of 1890, $7,386,000; United States notes 
(legal tender), $346,681,016; national bank notes, $561,112,360. Gold 
certificates, $559,779,869, and silver certificates, $477,473,000, are 
necessarily excluded from the stock of money, as an equivalent amount 
of appropriate kinds of money is held in the Treasury for their redemp- 
tion. It will be observed that 70.19 percent. of the stock of money of 
the country is in specie; 48.07 percent. being gold and 22.12 per cent. 
silver. National bank circulation is 18.28 per cent. of the stock and 
United States notes 11.53 per cent. 








AN 
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BANKING IN SPOKANE, WASHINGTON. 


ANKERS in Spokane have received the July report issued by 
State Auditor Clausen showing a balance of more than $340,000 
in the State’s general fund Aug. 1. The disbursements were: 

State officers, $26,018.01; state institutions, $67,417.46. The secretary 
of state collected $42,219.45, while the receipts from all sources wer« 
$123,958.44. 

The State Auditor has completed his report of the state banks oi 
Washington. The number of these banks within the year has in- 
creased from 73 to 86. The resources of the banks this year aggre- 
gate $49,318.52; as compared with $30,699,425 last year. Individual 
deposits subject to check have more than doubled, in one year increas- 
ing from $13,780,000 to $27,275,602. 

Charles L. Hoffman, who went to San Francisco immediately after 
the California earthquake, carrying large funds from Spokane capital- 
ists has returned to the city and says that he was able to make large 
investments in San Francisco real estate, whica already has returned 
heavy profits to Spokane investors, represented by him. He was on 
hand with ready money at the time when there was little cash to be 
had in the city and he was able to pick up many bargains. He will 
return to Frisco and make other investments with Spokane money. 

The Trustee Company of Spokane has been organized and incorpora- 
ted in Spokane county and the State of Washington with a capital 
of $250,000 in 1,500 preferred and 1,000 common at $100 each. James 
C. Cunningham is president, the other incorporators being Thomas H. 
Brewer, George S. Brooke, J. H. Comstock, D. M. Drumheller, W. 
D. Wood, A. L. Hawley, Fred B. Grunnell, J. K. Smith and W. G. 
Clark. The company will deal in business property exclusively. 

Announcement is made that Monte B. Gwinn has purchased the J 
A. Borrie stock in the Pendleton Savings bank at Pendleton, Ore., 
south of Spokane. Mr. Gwinn is president of the Caldwell Bank & 
Trust company and chairman of the executive committee now ar- 
ranging for the National irrigation congress at Boise in September. 

C. S. Loveland of Boise, Ida., state bank commissioner of Idaho, 
while in Spokane, announced that 14 banks have been established in 
northern and southern Idaho since the beginning of the year, the 
latest being the Valley State bank, limited, at Post Falls, with a capital 
of $10,000. Thedirectors are Hugh Waddell, president; A. L. Rogers, 
cashier; H. A. Rogers, F. H. Crombia and H. L. Rogers. The bank 
succeeds the Valley bank, a private concern, established by Hugh 
Waddell. 
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LEGISLATION IN 1906. 


(HE USE OF ASSUMED AND FICTITIOUS NAMES—NEW 
JERSEY. 


Chapter 240, Laws of New Jersey, 1906. An Act to regulate the use of 
business names, 


Be it enacted by the Senate and General Assembly of the State of 
New Jersey: 

1. Any person who transacts business, using the designation ‘‘and 
Company,” or ‘*& Co.,” as a part of the firm or partnership name 
shall file a statement, duly executed and sworn to before some person 
authorized by the laws of this State to administer an oath, in the office 
of the clerk of the county within which such business is transacted or 
conducted, stating the nature of the business and the full names and 
residences of all persons who are members of such partnership. 

2. No person or persons shall hereafter carry on or conduct or trans- 
act business under any assumed name, or under any designation, name 
or style, corporate or otherwise, other than the real name or names of 
the individual or individuals conducting or transacting such business, 
unless such person or persons shall file in the office of the clerk of the 
county or counties in which such person or persons conduct, or trans- 
act, or intend to conduct or transact such business a certificate setting 
forth the name under which such business is, or is to be, conducted or 
transacted, and the true or real full name or names of the person or 
persons conducting or transacting the same, with the post-office ad- 
dress or addresses of said person or persons. Said certificate shall be 
duly executed and sworn to by the person or persons so conducting, or 
intending to conduct such business, before some person authorized 
by the laws of this State to administer an oath. 

3. Persons now conducting business under an assumed name, 01 
under any such designation as is referred to in section two of this act, 
shall file such certificate as hereinbefore prescribed, within thirty days 
after this act shall take effect, and persons hereafter conducting oz 
transacting business as aforesaid shall, before commencing said busi- 
ness, file such certificate in the manner hereinbefore prescribed. 

4. The several county clerks of this State shall keep an alphabetical 
index of all persons filing certificates provided for herein, and for the 
indexing and filing of such certificates they shall receive a fee of 
twenty-five cents from the person who presents the same for filing. A 
copy of such certificate, duly certified to by the county clerk, in whose 
office the same shall be filed, shall be presumptive evidence in all 
courts of law in this State of the facts therein contained. 

5- This act shall in no way affect or apply to any corporation duly 
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organized under the laws of this State, or to any corporation organized 
under the laws of any other State and lawfully doing business in this 
State, nor shall this act be deemed or construed to prevent the lawful 
use of a partnership name or designation, provided that such partner- 
ship name or designation shall include the true or real names of al! 
the members of such partnership. 

6. Any persona or persons carrying on, conducting or transacting 
business as aforesaid, who shall fail to comply with the provisions of 
this act, shall be guilty of a misdemeanor. 

7. All acts, or parts of acts, inconsistent with the provisions of this 
act are hereby repealed, and this act shall take effect on the first day 
of July, A. D. nineteen hundred and six. 

Approved May 17, 1906. 


NOTARIES IN MARYLAND. 


Chapter 98, Laws of Maryland 1906. Approved March 22, 1906. 

Section 1. That section ro of Article 68 of the Code of Public 
General Laws of Maryland, title ‘‘ Notaries Public,” be and the same 
is hereby repealed and re-enacted with amendments, so as to read as 
follows: 

Fifteen women, in all other respects qualified, shall be eligible as 
Notaries Public in the city of Baltimore, and five women, in other re- 
spects qualified, and no more, shall be eligible as a Notary Public in 
each of the counties of the state ; provided that the provisions of this 
section shall not apply to Washington County. — 

Sec. 2. This act shall take effect from the date of its passage. 





NoTe.—The original provision, enacted in 1902, provided six women notaries for 
Baltimore and one for each of the counties of the state, except Washington. 


Chapter 398, Laws of Maryland, 1906. Approved April 3, 1906. 

Section 1. That section 8 of Article 68 of the Code of Public Gen- 
eral Laws of Maryland, title ‘‘ Notaries Public,” be and the same is 
hereby repealed and re-enacted, so as to read as follows : 

8. A notary may exercise all functions of the office of notary in any 
other county or city than the county or city for which he may be ap- 
pointed, with the same power and effect in all respects as if the same 
were exercised in the county or city for which he may be appointed. 
Sec. 2. This act shall take effect from the date of its passage. 


NOTE.—Presumably this provision includes the women notaries recently provided 
for, although the legislature contents itself with the use of the pronoun “he.” The 
original section 8 provided: ‘“ A notary may perform such special acts proper to be 
done by a notary public which he may be required to perform in any other county of 
the state than that for which he may be appointed.” 
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SYNOPSIS 


OF 


LECTURES ON COMMERCIAL LAW, 


Delivered before New York Chapter by Thomas B. Paton, 
of the New York Bar. 


LECTURE X. INSURANCE. 


t. SUBJECTS OF INSURANCE, 
2. THE CONTRACT OF INSURANCE. 
3 ESSENTIALS OF CONTRACT OR POLICY OF INSURANCE. 
4. NAMING INSURED IN POLICY, 
5. INSURABLE INTEREST. 
6. ASSIGNMENT OF LIFE POLICY. 


\W E have already seen that every contract must have four esseatials—parties, con- 
sideration, assent and subject matter. Insurance is a contract by which one 
person or corporation, for a consideration received, becomes liable fer the loss 

irising to another from any specified contingency. The one party, who is called the 
insurer or underwriter, receives, or is supposed to receive, a sum of money in hand at 
the time of the agreement. Thisiscalledthe premium. The other party, the assured, 
whose property is exposed to some danger, obtains an obligation of indemnification 
in case the danger apprehended shall take place. 

The contract of insurance differs from most contracts in this respect: The con- 
sideration is given, not for a certain determinate payment or performance, but for what 
is merely contingent; the assured pays a sum of money in advance, but the reciprocal 
obligation of the underwriter depends upon an event which is uncertain at the date of 
the contract. What he takes upon himself is a mere risk, and it remains to be ascer- 
tained by future accidents what is the payment or performance to which he shall be 
subjected, or whether he shall be subjected to any. 

SUBJECTS OF INSURANCE. 

The subjects of insurance at the present day are most varied and extensive. Insur- 
ance is made on lives or against accidents; on a maritime adventure on ship, cargo or 
freight; property is insured against fire; there is credit insurance against loss by 
reason of insolvency of debtors; there is insurance of the title to property and of the 
faithfulness of employees or persons holding trust relations. In this state we have an 
Insurance Law (chapter 38 of the General Laws) which provides an Insurance Depart- 
ment for supervision of insurance companies and execution of the insurance laws; 
provides certain regulations upon the business, and provides for the creation of incor- 
porations for conducting all the various branches of the insurance business. 

Provision is made for the incorporation of life, health and casualty companies, for 
miking insurances (1) upon the lives or the health of persons (2) against injury, dis- 
ablement or death resulting from travel or general accidents and against disablement 
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resulting from sickness (3) insuring any one against loss or damage resulting from 
accident or injury suffered by an employe or other person and for which the person 
insured is liable (4) guaranteeing the fidelity of persons holding offices of public or 
private trust; guaranteeing the performance of contracts other than of insurance poli- 
cies; executing and guaranteeing bonds and undertakings required or permitted in all 
actions or proceedings, or by law required ; guaranteeing and indemnifying merchants, 
traders and those engaged in business who give credit from loss and damage by reason 
of giving and extending credit to their customers and those dealing with them (5) 
against loss by burglary or theft or both (6) upon glass against breakage (7) upon 
steam boilers, engines, machinery, etc., against explosion and accident, and against loss 
or damage to life or property resulting therefrom ; and to make inspection and issue 
certificates of inspection upon boilers, pipes, engines and machinery (8) against any 
other casualty lawfully the subject of insurance (9) guaranteeing the validity and 
legality of municipal and other bonds issued by any public or private corporation. 

Provision is made for fire insurance corporations for the purpose of making insur- 
ances on dwelling houses, stores and all kinds of business, and household furniture 
and other property, against loss or damage by fire, lightning, wind, storms or torna- 
does; and upon vessels, boats, cargoes, goods, merchandise, freights and other prop- 
erty, against loss or damage by all or any of the risks of lake, river, canal and inland 
navigation and transportation; and to effect re-insurance of any risk taken. 

Provision is made for the incorporation of marine insurance companies for the 
purpose of making insurance upon vessels, freights, goods, wares, merchandise, specie, 
bullion, jewels, profits, commissions, bank notes, bills of exchange and other evidences 
of debt, bottomry and respondentia interests, and every insurance appertaining to ma- 
rine risks and risks of transportation and navigation; and of reinsuring all risks taken. 

Provision is made for title and credit guaranty corporations (1) to examine title 
to real property and chattels real, to procure and furnish information in relation 
thereto, make and guaranty the correctness of searches for all instruments, liens or 
charges affecting the same; and guaranty or insure bonds and mortgages and the 
owners of real property and chattels real and others interested therein against loss by 
reason of defective title thereto and other incumbrances thereon—known as title 
guaranty corporations (2) to guaranty and indemnify merchants, traders and those 
engaged in business and giving credit for loss and damage by reason of giving and 
extending credit to their customers and those dealing with them—known as credit 


guaranty corporations. 
THE CONTRACT OF INSURANCE. 


The contract of insurance is generally in writing and is called the policy, But 
an oral contract of insurance is valid unless required to be in writing by statute, or 
some statutory provision ia the incorporation of an insurance company makes a re- 
quirement of written policies. For example, a $5,000 policy of fire insurance was is- 
sued for one year. During the running of the policy a verbal agreement was made 
that the policy should be renewed from year to year. Upon payment of the premium, 
a certificate of renewal was issued. The property was destroyed by fire. The case 
against the insurance company was dismissed by the trial court because there was no 
written contract of insurance. But the Court of Appeals reversed the judgment 
(Trustees of Baptist Church v. Brooklyn Fire Ins. Co. 19 N. Y. 305). That court held 
that a verbal agreement to renew a policy from year to year in consideration of the 
premium, though not in writing, was not void by the Statute of Frauds on the ground 
that by its terms it was not to be performed within one year from the making thereof. 
The statute did not mean that the contract must be performed within a year; if it 
may be it is sufficient. ‘The court continued: ‘Aside from this objection, contracts of 
insurance, whether execu‘ory or importing a present risk, are not required by any 





SYNOPSIS OF LECTURES ON COMMERCIAL LAW. 659 


statute to be in writing; and we are therefore to inquire whether, if made by parol, 
they are valid on general principles of law. A policy of insurance is a mercantile 
contract. The common law with certain exceptions having regard to age, mental 
soundness, etc. concedes to every person the general capacity of entering into con- 
tracts. This capacity relates to all subjects alike concerning which contracts may be 
lawfully made and it exists under no restraints in the mode of contracting, except 
those which are imposed by legislative authority. There is nothing in the nature of 
insurance which requires written evidence of the contract. To deny therefore that 
parol agreements to insure are valid would simply be to affirm the incapacity of par- 
ties to contract, where no such incapacity exists. The Supreme Court of the United 
States has determined that a parolagreement to make and deliver a policy of insurance 
need not bein writing. We do not hesitate to adopt that conclusion.” 

The next question before the court was whether there was anything in the 
charter of the corporation to make the oral agreement void? One provision was that 
policies of insurance and contracts founded thereon, though not under seal, if made 
and subscribed by the president and countersigned by the secretary, should be bind- 
ing, etc. It was argued that the charter having specified the mode of making con- 
tracts of insurance, all other modes and forms of making or agreeing to make insur- 
ance were necessarily excluded; hence the parol agreement torenew was unauthorized 
and void. But the court held that the corporation had power to make contracts of 
insurance and that the specification of a particular mode, while removing all doubt as 
to the authority of agents and the burden on the insured of proving that authority, did 
not subtract anything from the general power to contract in other lawful modes, The 
corporation therefore could bind itself by verbal contract. 

In another case (10 Bosw. 82) an insurance agent called at a man’s store, exam- 
ined the stock of goods, said he would take the risk at $2,000 for a year and a verbal 
agreement was made to deliver the policy and to pay the premium. Before this was 
done the property was destroyed by fire. The court held that an oral contract of in- 
surance, which is to take effect forthwith, supported by sufficient consideration, may 
be entered into contemporaneously with an agreement with the insurers to deliver 
and by the assured to accept specifically, as a substitute, a written policy. Until the 
written policy is delivered and accepted, the conditions usually expressed in written 
policies, requiring prepayment of the premium to make them binding, unless expressly 
adopted by the parties as part of the oral contract, form no part of the verbal contract. 

But oral agreements of insurance or to insure, are exceptional. The great bulk 
of the business is by written contract or the policy of insurance. 

ESSENTIALS OF CONTRACT OR POLICY OF INSURANCE. 

Concerning the parties to a contract of insurance, the general principles of the 
law of contracts, apply. Any parties competent to contract may enter into a con- 
tract of insurance and as to agents, the general principles of the law of agency—of 
authority and of ratification—apply to contracts of insurance. 

To make a valid contract of insurance the minds of the parties must meet upon 
(1) the subject (2) the risks insured against (3) the amount of insurance (4) the dura- 
tion of the risk or the term of time (5) premium (28 N. Y. 164). Wanting any of 
these the contract of insurance is incomplete. 

As to signature toa written contract, it is also essential that the policy contain 
the subscription of the underwriters with the place and date of the subscription. Al- 
though subscribed only by the insurers it binds both parties. Concerning the recital 
of the name of the insurer or underwriter in the policy a recent New York case is in- 
teresting. (Porter v. Valentine 18 Misc. 213). A $2,000 fire policy on a two story 
frame house was issued by several underwriters of the South and North American 
Lloyds. The policy was made by Whipple & Co., as attorneys in fact for the under- 
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writers and preceding the attorneys’ signatures, the names of the underwriters with 
two exceptions, appeared in print. Through these two a pencil mark had been drawn 
and two names had been written over them in pencil, one of which was W. S. Valen- 
tine. The property was destroyed by fire and Valentine was sued as an underwriter 
for his proportion of the loss which amounted to $66.67. He contended that his name 
did not appear upon the policy as an underwriter. The court said this was not true 
in point of fact. It appeared thereon in pencil, which was as effectual as if it had 
appeared in type, like the other names, or in ink. The fact that a line was drawn 
through the printed name and Valentine’s name substituted in pencil, was of no con- 
sequence, so long as the substitution was legally made before the pclicy was issued. 
NAMING INSURED IN POLICY. 

The English Statute (25 Geo. 3 Ch. 44) requires the name of the insured or that 
of his agent to be inserted in the policy. 

But in this country, in cases of marine and fire policies, this has been held not 
absolutely essential, unless there is a statute requiring it. 

Section 55 of the Insurance Law of New York contains this provision, enacted in 
1892: 

“No policy of insurance shali be issued upon any property except “fox the appli- 
cation and zx the name of some person having an interest in the property.” 

Earlier New York decisions had been as follows: In one case a marine policy 
provided: ‘ Do make insurance and cause to be insured,” etc. Held 
valid, and that the holder of the policy might fill up the blank with the name of the 
person intended to be insured, or with the words “ Whom it may concern,” and that 
intrinsic evidence might be given of the persons so intended to be insured (8 Wend. 144). 

In another case a policy of marine insurance was issued “on account of dj 
It was held equivalent to a policy for whom it may concern, and in such case outside 
proof may be given to show the real parties in interest. (24 Wend. 276.) 

In a case before the New York Court of Appeals (45 N. Y. 454) the Hope Insur- 
ance Company issued a policy undertaking to insure “The estate of Daniel Ross” 
against loss or damage by fire upon a cotton mill building. The court said: “The 
person or persons to be insured are not named in the policy, nor is this essential! to the 
validity of the contract of insurance. If the name of the person for whose benefit the 
insurance is obtained does not appear upon the face of the policy, or if the designations 
used are applicable to several persons, or if the description of the assured is imperfect 
or ambiguous so that it cannot be understood without explanation, extrinsic evidence 
may be resorted to to ascertain the meaning of the contract; and when thus ascer- 
tained it will be held to apply to the interests intended to be covered by it, and they 
will be deemed to be comprehended within it who were in the minds of the parties 
when the contract was made.”’ 

INSURABLE INTEREST. 

In a case before the New York Court of Appeals (Weed v. Hamburg-Bremen 
Fire Insurance Co. 133 N. Y. 394) the president of a national bank loaned money on 
a grist mill and took a mortgage from the owner to himself individually. After the 
owner died he obtained a fire policy insuring the “estate of O. Richards,” paying the 
premium himself. This was done without knowledge of the heirs, and the mortgage 
contained no provision as to insurance. The property was destroyed by fire. The 
company sought to escape liability by reason of this clause in the policy: 


‘If the exact interest of the insured in the property whether as owner, consignee, 
factor, agent, mortgagee, lessee or otherwise be not truly stated in the policy, then 
and in every such case, this policy shall be void.” 


By taking insurance for the benefit of the “estate of O. Richards,” the company 
contended the insured violated this clause of the contract. But the court held that the 
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word “estate’’ was a word of indeterminate meaning, the precise meaning of which 
was to be ascertained froin the circumstances under which it was used. The inten- 
tion here was to insure all the interests which comprehended and represented the 
estate of Richards, including his own interests. The exact interest of the insured in 
the property was therefore sufficiently truly stated, and the policy was valid although 
no particular person was named therein as the assured. The company further claimed 
that the real party in interest was the bank; but the court held that the legal title to 
the mortgage was in the president and the right of action to enforce its payment was 
in him. The company was not concerned with any trust upon which the mortgage 
was held. 

Section 55 of the Insurance Law of New York now provides, as said, that ‘“ No 
policy of insurance shall be issued upon any property except upon the application 
rnd in the name of some person having an interest in the property.” 

With regard to life, health or accident policies, it also provides that no policy or 
agreement of insurance shall be issued upon the life or health of another, or against 
loss by disablement by accident except upon the application of the person insured; 
making certain exceptions, namely, that a wife may take a policy upon the life or health 
of her husband or against loss by his disablement by accident; that an employer may 
take out a policy of acc dent insurance covering his employees collectively for the 
benefit of such as may be injured; and that a person liable for the support of a child 
may take a yearly renewabie term policy of insurance thereon under stated regulations. 

Independent of statute, it has always been recognized with regard to insurance of 
proserty that the insured must have some interest in the property; otherwise the con- 
tract would be a mere wager or gambling contract, and void for that reason. Ina 
case involving a fire policy (152 N. Y. 134) the New York Court of Appeals has said : 


“It is an undoubted principle in fire insurance that there must be an insurable 
interest in the insured, cr an insurable interest which he represents in the subject of 
insurance, existing at the time of the happening of the event insured against, to enable 
him to maintain an action on a fire policy. This flows from the nature of the contract 
of fire insurance, which is a contract of indemnity; and where there is no interest 
there is no room for indemnity.” 


Upon the subject of insurable interest in connection with insurance of lives, a 
case decided in 1895 (Classey v. Metropolitan Life, 84 Hun, 350) is instructive. 

A person whose life was insured upon his application had the policy issued in 
favor of another. Having died and the company being sued by the beneficiary, it 
defended on the ground that the latter had no insurable interest. But the court said: 
“ The objection of no insurable interest has no validity. One may insure his own life, 
and the policy, when issued, will be valid in the hands of his assignee. In the case at 
bar the person insured made the application and caused the policy to be issued in 
favor of the plaintiff. In legal effect that was the same as if issued to the person 
whose life was insured, and by her assigned. The assignment was eliminated, noth- 
ing mofe. The objection of no insurable interest is somewhat ungracious after the 
company, with full knowledge of the facts, has accepted the premiums, and in the 
present case cannot prevail.” 

ASSIGNMENT OF LIFE POLICY. 

In 1899 (158 N. Y. 24) the New York Court of Appeals re-examined the position, 
several times previously asserted by the same court, in support of the legality of the 
assignment of a policv of life insurance to a person having no insurable interest in the 
life of the assured; and announced that “the result of our further examination per- 
suades us that what has been understood to be the rule in this state is not only in line 
with the authorities in most jurisdictions upon that subject, but is scund as a matter 
of public policy.” The court said that the authorities recognize not only the existence 
of, but the necessity for, the rule that forbids any insurance upon the life of a person, 
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in which the person for whose benefit the insurance is made has no interest. Such 
policy is a wager policy, or mere speculative contract upon the life of the insured, wit! 
a direct interest in favor of its early termination. It is in terms forbidden by statu: 
in England, and such insurance is void at common law. But the question under co: 
sideration, said the court, “ presupposes a valid contract of insurance, the policy bein, 
issued either for the benefit of the assured personally, or for the benefit of some on: 
having an insurable interest in the assured at the time of the taking out of the polic 
Such a policy constitutes a contract to pay a certain amount of money to the payee o: 
the death of the assured. It is achosein action with ali the ordinary incidents belongir 
thereto, and as such may be assigned either as collateral or absolutely, asthe payee ma 
elect. While an insurable interest in the payee is necessary, in the first instance, to th: 
creation of a valid contract, it is not necessary that such interest should centinue.’ 
Answering the objection that if the payee be allowed to assign, a safe and convenient 
method is provided by which a wagering contract can be safely made; that the in- 
sured, instead of taking out a policy payable to a person having no insurable interest 
in his life, can take it out to himself, and at once assign it to such person, the court 
said: ‘Such an attempt would not prove successful, for a policy issued and assigned, 
under such circumstances, would be none the less a wagering policy because of the 
form of it. The intention of the parties procuring the policy would determine its 
character, which the courts would unhesitatingly declare in accordance with the facts, 
reading the policy and the assignment together as forming part of one transaction.” 

In the case before the court, one Diepenbrock, in 1887, took out a $10,000 policy 
of insurance upon his life in the Equitable. He paid the premiums regularly down to 
December 1892, five years, at which time the surrender value of the policy was about 
$485. He was pressed for money and finally sold the policy to one Erdtmann for 
$600, or something like $115 more than he would have received by surrender of the 
policy to the company. When he died, not long thereafter, the amount due was 
claimed on the one hand by the assignee and on the other by the estate of the deced- 
ent, the Equitable paying the money into court. The assignee was held entitled to 
the money. The court said: “There seems to be no good reason why a person own- 
ing such a policy and obliged to sell it, should not be permitted to get back as much 
as possible of the money that he has paid out for insurance. His condition of health 
may have changed very materially, of which fact the company can take no advantage; 
for in its contract it made allowance for that possibility. There is no good reason for 
saying that an insured person should not have the right, whenever his necessities 
press him because of a failing condition of health that assures a speedy death, to rea- 
lize on his policy and obtain for it something like a fair price which may, perhaps, be 
almost equal to its face value.” The personal representatives of the assured contested 
the assignm:at also on the ground that it was intended as collateral, although in form 
a valid assignment, but the fact was established otherwise. 

Although a policy of life insurance contains a provision that the policy shall not 
be assigned, unless in writing, this will not divest the title of an assignee without 
writing. Delivery alone with intention to transfer the title, will vest legal title thereto 
in the assignee, notwithstanding there is failure to comply with the condition that the 
assignment shall be in writing (68 N. Y. 625; 43 App. Div. 499). 
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THE CERTIFICATION OF CHECKS. 


7TAHERE is a well-defined distinction in legal effect between the case 

where a bank certifies a check for the holder and where it certifies 

a check for the drawer. Where the holder of an item, such as 
the messenger of a bank, presents it for payment and takes the ordi- 
nary, uncertified, check of the drawer which, on his way back to his 
own bank, he procures to be certified by the drawee, the legal effect 
of taking the bank’s certification instead of payment in money, is to 
release the drawer from liability upon his check. But where the mes- 
senger takes from the drawer the latter’s check, which the drawer 
himself has had certified before delivery, the drawer remains liable 
in case the certifying bank fails to pay. In both cases, the mes- 
senger holds a certified check, but in that first stated, one upon which 
the bank alone is liable, while in the last stated case, both bank 
and drawer are liable for its payment. The risk, in the first stated 
case, is that of the solvency of the certifying bank. 

This distinction is, we believe, quite generally recognized in the 
large commercial centers and bank messengers, who are authorized to 
accept certified checks instead of money in payment, are generally in- 
structe] to surrender the items they hold for collection only upon re- 
ceipt of a check which the drawer has procured to be certified and not 
to take an ordinary check and themselves procure its certification. 

The point has recently been agitated among the banks in Rich- 
mond, Virginia, and the following circular of warning, signed by the 
attorney of the Virginia Bankers’ Association, has been sent to its 
members throughout the state. The information therein contained 
is equally applicable to banks in other cities of the country: 
CERTIFICATION OF CHECKS—EFFECT UPON LIABILITY OF DRAWER. 
To the Members of the Virginia Bankers’ Assocéation : 

Attention has recently been directed in banking circles in this city to the legal effect 
of the certification of a check upon the liability of the drawer and endorsers. As the 
question is at once a practical and important one, I submit the following views in 
regard to it. 

Take two cases. You hold for collection a draft on A, for which, upon presenta- 
tion, he gives your runner his check. Before returning to bank, the runner, for what 
he deems sufficient reasons, presents the check for certification to the bank upon which 
it is drawn, and it is promptly certified. But you have also a note of A due on the 
same day, in payment of which he presents to you, in compliance with a rule which 
you either have or ought to have, a certified check. The next day the certifying bank 
is not open for business, having suspended payment on the afternoon previous. 

You will note that you have in each case given value for the check—in the first, 
it may be, surrendering a draft with bill of lading attached--in the second, a note 
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with solvent endorsers. But you now hold in each case only the certified check of A 
What recourse have you against him? 

The answer is briefly that, in the first case, he is not liable to you for the amour 
of his check and, in the second, he is. When your runner presented the check an 
procured its certification, he could have received the money for it, but was conte: 
with the certification. There is, therefore, no reason why A should lose, when t! 
holder of his check waived payment, extended the time and took the bank’s promis 
to pay instead of the cash. As Mr. Daniel says, a certified check is @ shorthand ce) 
tificate of deposit in favor of the holder, and payable to him or order or bearer accorc 
ing to its terms. It goes without saying that if your runner had accepted a certificat: 
of deposit, A would be discharged, and the same reasoning applies to the certifi 
check. But in the second case, A brought you the check already certified and ¢! 
certification is nothing more than fhe additional obligation of the certifying ban 
The legal effect of the check in that form is that of an accepted bill of exchange 
that is to say, the certifying bank becomes the principal or primary debtor, and the 
drawer a contingent or secondary debtor, but nevertheless a debtor. 

These principles are formulated in sections 187 and 188, of the Negotiable In- 
struments Law of Virginia, which themselves embody the accepted law as laid down 
by courts and text-writers before the passage of the Act. 

The moral is obvious. When, for sufficient reasons, you are willing to accept in- 
dividual checks instead of cash in payment of obligations held by you, /et the drawe) 
procure the certification. The other way lies danger. 

Respectfully yours, 
GEORGE BRYAN, 
Attorney for Virginia Bankers’ Association. 


ORGANIZATION OF NATIONAL BANKS. 


Thirty-two national banking associations with capital of $1,395,000 were char- 
tered during July. This raises the total number of associations in existence at the 
close of the month to 6,132. The aggregate capital of banks is $836,729,775. Bonds 
to the amount of $520,388,610 are on deposit with the Treasurer of the United 
States in trust as security for circulation, the amount of the latter outstanding being 
$516,573.399. The aggregate outstanding circulation is $561,481,045, which in- 
cludes $44,907,646 for which lawful money has been deposited with the Treasurer of 
the United States by banks in liquidation, those reducing their circulation, and on 
account of insolvent national banks. 

Banks to the number of 3,052 have been chartered since March 14, 1900, the 
authorized capital being $175,268.300. Approximately two-thirds of the number 
chartered were with the minimum amount of capital stock, namely $25,000, but the 
authorized capital of this class was only $51,935,500, as against $123,332,800 for the 
banks organized with capital of $50,000 or over. Of the 3,052 banks chartered dur- 
ing the period in question 1,700 were primary organizations, 341 conversions, and 
1,011 reorganizations of State and private banks. 

The greatest number of banks, and with the largest amount of capital stock, 
were organized in the Middle Western States, namely, 877 and $53,529,500, respec- 
tively. The Southern States are second on the list with 769 and $41.748,500 capital. 
There were 695 banks chartered in the Western States with capital of $22,811,000, 
while the 497 banks organized in the Eastern States were capitalized for $38.966.500. 
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CURRENCY PLAN OF THE COMMITTEE ON 
FINANCIAL LEGISLATION. 


R. JOHN L. HAMILTON, President of the American Bankers’ 
Association, has formally outlined the plan for credit currency 
of the Federal Legislative Committee of the American Bankers’ 

Association, which will be reported by the Committee at the next an- 
nual convention as follows : 

In preparing a plan for a currency reform we must consider the 
condition of the country, its necessity, the temperament of the people 
and the best interests of the citizensas a whole, aiming, if possible, to 
formulate such a plan as will be equitable to all, protecting the inter- 
ests of the humblest citizens as well as those of the wealthy. There- 
fore, having in mind the individual interests of the people and the 
development of the nation, we have prepared the following plan, and 
recommend : 

First—That a Currency Commission of seven members be ap- 
pointed by the President and confirmed by the Senate, this commis- 
sion to benon-partisan. The Comptroller of Currency to be a member 
of the commission and the first six members to be appointed, two for 
four years, two for eight years and two for twelve years, and for 
twelve years thereafter, said members not eligible for reappointment. 

Second—That Credit or Clearance Currency may be issued by any 
National bank, or a majority of the National banks of any city upon 
application to, or by the direction of, the Commission, in any amount 
not to exceed fifty per cent. of the bond secured circulation out- 
standing. ; 

Third—That the necessity for a Credit or Clearance Currency and 
the length of time that it may remain outstanding shall be determined 
by the Commission. 

Fourth—That the banks issuing Credit or Clearance Currency must 
pay at the rate of one per cent. per annum during the time fixed by 
the Commission for its redemption. The failure of the bank to de- 
posit with the Treasury, or depositories designated by the Commis- 
sion, the amount necessary to redeem within the required time, the 
tax on the Credit or Clearance circulation outstanding shall be in- 
creased at the rate of one per cent. per annum for each week that the 
bank fails tomake the necessary deposit for its redemption, no fraction 
of a week to be considered in computation. 

Fifth—The tax on the Clearance Circulation, after deducting the 
expenses of the Commission and the management of this department, 
shall be deposited with the Treasury of the United States as a fund 


a 





666 THE BANKING LAW JOURNAL. 


known as ‘Bank Credit Note Circulation Fund” until this fun 
equals five percent. of the bondsecured National bank circulation ou 
standing. All receipts in excess of this amount, after maintaini: 
this fund, to be turned into the general funds of the United Stat 
Treasury. 

The ‘* Bank Credit Note Circulation Fund ” to be used for the i: 
mediate redemption of Clearance notes outstanding of any fail: 
bank, pending realization on the securities deposited and to cover an: 
losses that might occur in realizing on such securities. 

Sixth—Before any bank can issue Credit or Clearance Currency 
must deposit with the Treasury Department or depositories to be de 
signated by the Commission, approved securities of the bank, passed 
upon by the Comptroller of Currency’s department, to an amount te: 
per cent. in excess of circulation to be issued. 

Seventh—The Credit or Clearance Currency shall be retired at 
such times and in such amounts as shall be directed by the Commis- 
sion by depositing funds with the Treasury Department. 

Eighth—The Credit or Clearance Currency notes to be printed and 
an amount to be kept ready for emergency distribution by the Govern- 
ment equal in amount to twenty-five per cent. of the bond secured 
bank circulation outstanding. 

Ninth—These notes shall be issued in denominations of $5, $10, 
$20, $50 and $100, as the Commission may direct. 


Tenth—There shall be nothing on the note designating the name 
or the number of the bank issuing them. 


THE USE OF THE LETTER ‘V.” 


A correspondent of the New York Suz has written it the foliowing spicy com- 
munication : 

Why do trust companies use the letter ‘‘v’’ in the word “trust,” instead of the 
letter “u’? 

The officials of banks are supposed to be men of education and brains and an 
authority in business matters, whose methods of doing business are followed on that 
account. 

What reason or authority have they for such an asinine way of spelling ? 

How would one of your editorials look if all the letters “‘u’’ were taken out and 
you wrote the letter ‘“‘v’’ in their places ? 

What would happen to a clerk in an up to date commercial concern if he were 
to follow the example of the bank officials and misspell his words in that manner? No 
clerk of mine could do it and last very long in my employ. 

The use of bad business forms should be prohibited, especially the use of numer- 
als in writing dates; as 7, 3,’06. Who can tell a year from now which is meant, 
seventh month or third month ? 
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CLEARING HOUSES AND COLLECTION CHARGES. 


‘IRCULAR ISSUED BY THE COMMITTEE OF CONFERENCE OF THE CLEARING HOUSES 
j OF THE UNITED STATES, AMERICAN BANKERS’ ASSOCIATION. 


AMERICAN BANKERS’ ASSOCIATION, 
COMMITTEE 
CONFERENCE OF CLEARING HOUSES OF THE U. S. 
OFFICE OF THE SECRETARY, 
82 GRISWOLD ST. 
Jo the Clearing House Addressed: DETROIT, AUGUST 1, 1906, 
At a meeting of the Michigan Bankers’ Association in July, 1899, the following 

resolutions were unanimously adopted: 


“ Resolved: That the Michigan Bankers’ Association recommend a 
conference or convention of representatives of the Clearing House 
Associations in the reserve cities, to be held in Cleveland during the 
meeting of the American Bankers’ Association in September, to con- 
sider the unsatisfactory and confused condition of collection and ex- 
change charges.” 

‘Resolved ; That the Secretary be directed to notify all such assoc.a- 
tions of this action and to request them, and also the president and 
other officers of the American Bankers’ Association, to use their best 
efforts in securing such a conference.” 


On the above recommendation the first conference was held in the city of Cleve- 


land, Sept. 6th, 1899, at the time of the annual convention of the American Bankers’ 
Association, 7 


At this conference there were delegates present to the number of 50, represent- 
ing 24 of the largest Clearing Houses of the United States. 

An organization was perfected, and the following resolutions were unanimously 
adopted : 


‘“‘ Resolved: That the practice of charging exchange for the hand- 
ling cf out-of-town items is just and proper and within the scope of 
legitimate banking; therefore, all bankers, both city and country, are 
entitled to receive the benefits of the same. : 

“ Resolved: That we recommend to all the Clearing House Asso- 
ciations in the United States the adoption of a by-law or an amend- 
ment to their constitution, as follows: 

“‘The Clearing House Association shall have the power to establish 
rules and regulations, regarding collections by members of the associa- 
tion, or banks, or trust companies, or others clearing through such 
members, and the rates to be charged for such collections, and also 
providing for the enforcement of the same. It may, from time to 
time, make any additions to, or changes in, such rules and regulations, 
as it deems judicious. Any rule or regulation upon the subject must 
receive a majority vote of all the members, and when once established 
it shall not be altered until it has been in force at least three months, 
and then only by a majority vote of the Clearing House Association.” 

Since the first meeting, the Conferences or Committee have convened annually, 
and the Clearing Houses have made considerable advancement along the lines laid 
out by the conference. 

The American Bankers’ Association, through its Executive Council, convinced 
that there was no more important work to be accomplished than that in which the 
Conference was engaged, recognized the organization at its annual meeting in 
October last, appointed a special committee, and made an appropriation for carry- 
ing on the work. 

This Committee met in the city of Chicago, in the assembly rooms of the First 
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National Bank, May 28th, 1906. Every member of the Committee was present. Re- 
ports were made by the Committee on the conditions in their respective cities 
Letters were also received from various other cities. These reports all indicated tha 
the movement was progressing. 

Briefly, the reports show the following conditions appertaining directly to t! 
work of the Conference : 


CHICAGO.—In effect on January Ist, 1906, of a plan for the collection of ex 
change charges on country checks. 


DeTROIT.—Charges on all checks received which do not come direct, or in oth¢ 
words, checks that come by circuitous routes. Restriction of the field « 
western territory. 


CINCINNATI.—A plan similar to the St. Louis plan is now before the Clearing 
House, and which, it is expected, will soon be adopted. 


CLEVELAND.—A plan submitted some five years ago, but not adopted. Early 
action expected. 

Sr. Louts.—A plan which has been in operation since 1900 and which is work - 
ing out very satisfactory. 

ae’ “aaa certain measures in 1901, which have been in force since 
that time. 


NEw YORK.—Plan adopted March 13th, 1899, and the fact that no changes have 
been made since that time indicates that New York bankers are satisfied. 


Boston.—Plan adopted September, 1899. No changes since original rules were 
adopted. 


ROCHESTER.—Rules adopted; reports that they give entire satisfaction to al 
concerned. 


MILWAUKEE.—Waiting until Chicago rules have been thoroughly tested and 
settled. 


Kansas Ciry, Mo.—Adopted rules one year ago. Pushing the matter along 
and make a better showing each month 


NEW ORLEANS.—Has before its Clearing House a proposition “ To charge on 
all out-of-town items ’’—similar to the suggestions of the Conference. 


SPOKANE.—Well in line with the suggestions of the Conference ; already adopted 
and in operation. 


Every report from the Committee or Clearing Houses received indicated an in- 
terest in this movement, and contained words of encouragement, and acknowledging 
that a great evil exists that should be righted. 

The Committee propose to hold another session the latter part of September for 
the purpose of formulating a report to the American Bankers’ Convention. We are 
desirous, therefore, to show some advancement in this movement. 

We would respectfully ask that you take up the questions involved with your 
Clearing House and be prepared to report when the proposed meeting is held, of 
which you will receive due notice. 

If you will addressthe Secretary, he will be glad to furnish you with any informa- 
tion which you miay require. 

The question of exchange charges, par points, and country checks, is an old one, 
and the vicious habit of doing so much business for nothing is so thoroughly rooted 
in the banking system of the United States that it will require united effort to eradi- 
cate the evil, and this must be done through the Clearing Houses of the country. 

Can we not rely on your support ? 


WALKER HILL, Chairman, 
AUGUST BLUM, 

W. T. FENTON, 

GEORGE GUCKENBERGER, 

E. R. FANCHER, 

FRED. E. FARNSWORTH, Secretary, 


Committee. 








THE HERO OF FORT STEPHENSON. 


























THE HERO OF FORT STEPHENSON. 


We have received from the Croghan Bank and Savings Company, Fremont, Ohio, 
handsome pamphlet presenting a brief sketch of the Battle of Fort Stephenson and 
e life of Major George Croghan, its gallant defender, accompanied by a letter, which 

reproduce below, that those of our readers who may desire to obtain a copy of the 
np ilet referred to may know to whom to apply therefor. 


THE CROGHAN BANK 
AND SAVINGS COMPANY, 
Editor Banking Law Journal: FREMONT, OH10, August 1, 1906. 

Dear Friend: 

At no other time since the closing scenes of 1813 have people been so in- 
nsely interested in the military exploits of the heroic Croghan. 

This unusual interest is largely due to the fact that on to morrow the remains of 

|. Croghan will be tenderly consigned to our beautiful Fort Stephenson Park. 

For his untiring, unremitting and successful efforts in the bringing back of these 

‘ecious remains, Fremont owes to Col. Webb C. Hayes a debt of gratitude that must 
¥e perpetual. 

Recognizing the wishes of those who would familiarize themselves more fully with 
Croghan Events, we have prepared a brief historical sketch, and placed same in con- 
venient pamphlet form. 

We take pleasure in sending you a few of these pamphlets for the use of yourself 
ind friends. If at any time additional copies are desired, do not hesitate to ask us for 
them. Very truly yours, A. E, RICE, President. 









































BILLS OF LADING. 
The First National Bank of Birmingham, Alabama, has issued the following cir- 
ilar letter, signed by its president, which is self-explanatory : 


“In view of the liability incurred by banks in this State in handling drafts with 
bills of lading attached, and of the questionable validity of such documents, this bank 
desires to give notice that on and after August 1, 1906, it will decline to discount 
lrafts against cotton which originated in the State of Alabama, and which have bills 
of lading attached thereto, or which on their face refer to bills of lading for cotton; 
and will decline to handle for collection or to forward such drafts, unless a satisfac- 
tory guarantee of grade and weights is furnished by parties sending us such drafts. 

L ‘In cases where parties do not for any reason desire to guarantee the grade and | 
the weights as shown by the bills of lading, we would suggest that a plain draft be | 
made, with no bill of lading or other document attached, and without any reference 
to a bill of lading; that an envelope be addressed to the party on whom the draft is 
drawn, in care of the bank, the envelope being sealed and enclosed to it under same 
cover as the draft, with request that we deliver such letter to the addressee upon 
payment of the draft. i 

‘Shippers are requested to avoid having the name of this bank appear in bills of 
lading, as we cannot indorse such documents. 

“In handling drafts against cotton which are drawn on outside points, we will 
require the drawer to make a plain draft without any reference whatever to a bill of 
lading or other document, and have him address a letter to the bank who will collect ! 
the draft for us at its place of final payment, advising such bank that draft on con- 
signee has been duly forwarded through us to the bank addressed, with the request 
that it deliver the bill of lading, which the drawer himself encloses to the collecting 
bank, to the payer of the draft when same is duly honored. 

“We regret the necessity of putting our friends and cusiomers to any inconven- 
ience, but have legal advice that this method is the only safe one under existing cir- 
cumstances, and believe that all will agree with us that this course is preferable to 
declining to handle cotton business absolutely. 

** We will be pleased to furnish any further information and such stationery as 
may be necessary to facilitate transactions under this arrangement.” 


— 
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THE MECHANISM AND ACTIVITIES OF A COSMOPOLITAN 
BANK. 


The Continental National Bank, of Chicago, has issued a handsome illustrated 
booklet, with the purpose of presenting to its friends and patrons in word and picture 
a birds-eye view of the mechanism and activities of a cosmopolitan bank. Opening 
the rich brown cover, appropriately inscribed, and passing the title page, the first 
thing which strikes the eye is a finely executed picture of the Continental Nationa 
Bank building; then follows an interior view of the entrance, with a nicely worded 
invitation to visiting correspondents and depositors. The executive offices are next 
portrayed and in an introductory, is given a brief description of the location and a 
history of the bank. Views are then presented of the Discount and Foreign Exchang: 
Departments and of the Credit Departments, and the activities of each are described. 
Portraits follow of the Country Department, the Clearing House Department and the 
Note Teller Department and the volume of business in the Clearing House Depart- 
ment and its growth, is stated in words and figures. A large view of the main bank 
floor is presented, smaller views of the transit department to which all items payabl 
outside of Chicago are consigned, with a description of the stupendous growth and 
development of this department. The system, original with the Continental, is today 
the standard of Transit Departments the country over. Next we come to a view and 
description of the Mailing Department, of the Filing Room and Printing Office, and 
of the Analysis Department ; and our journey through the book ends with an editorial 
statement of the bank’s policy and growth, supplemented by figures, the names of 
officers and of directors, and the last published statement of the bank’s condition. 

This booklet is not only handsome and pleasing but will be found instructive to 
the up-to-date bank man in many particulars. 


THE MOSES COLLECTION OF COUNTERFEIT NOTES. 


Secretary Shaw has decided that he cannot turn over to the Missouri State Historical 
Society the Moses collection of counterfeits which were seized some time ago by 
Secret Service officers. 

William Moses was a St. Louis banker who had made a collection of counterfeit 
notes. At the time of his death he was cashier of the Third National Bank of St 
Louis. His collection was found to comprise thirty-seven specimens of counterfeit 
national currency, with numerous samples of State counterfeits. In pursuance of 
directions of Mr. Moses, his executor was preparing to turn over theentire collection 
to the Missouri Historical Society when the Secret Service agents confiscated the notes 
and sent them to Washington. 

Secretary Shaw decides that all the counterfeits of State and issues other than 
National currency may go to the Missouri Historical Society, but under the statutes 
the counterfeits of national currency must be destroyed. The collecticn of thirty- 
seven pieces was thereupon dismounted and preparations made for their destruction. 

One of the counterfeit notes turned out to be the missing twenty in the series 
put out by Emanuel Ninger of Philadelphia, the expert counterfeiter with pen who 
was sent to prison for twenty years in 1897. He confessed to the number of notes 
put into circulation and all but one had heen accounted for, 
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INQUIRIES AND CORRESPONDENCE. 


THs department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


NOTE WITH PROVISION FOR PAYMENT OF COLLECTION CHARGE. 


Nona-negotiable in Minnesota. 


Editor Banking Law Journal : , MINN., August 1, 1906. 


DEAR SIR:—In one of your issues of the JOURNAL, several months ago, you had 
an article on notes that were non-negotiable, due to the phrase inserted ‘* payable with 
exchange and all expense of collection.” I think you cited the case of Smith and 
Zimer versus the First State Bank of Tyler. Can you refer me to this number ? 


ASSISTANT CASHIER. 


Answer.—The October 1905 number contains the decision of the 
Supreme Court of Minnesota that a note with exchange and collection 
charges is not negotiable by reason of the collection charge. 


CHECK TO GUARDIAN DEPOSITED IN PERSONAL ACCOUNT. 


Ix a bank safe where it receives on deposit a check payable to “ A guardian for B,” to the credit of A’s 
personal account, and honors A’s personal checks against the deposit, in the event A 
misappropriates the money * 


Editor Banking Law Journal: Hope, ARK., July 19, 1906. 


DEAR SIR:—We wish your opinion in the following, and assure ycu the same 
will be much appreciated: 


Hope, ARK., /une 15, 1906 
THE BANK OF HOPE, HOPE, ARK. 
Pay to the order of 
... John Smith, Guardian for Will Smith.... $2,500.00. 
Twenty-five hundred dollars. 
John Doe, as Attorney. 


John Srrith has placed the above check to his (John Smith's) personal account. If 
he misappropriates the funds, can we in any way be held liable to the minor, his son? 
SUBSCRIBER. 


Answer.—Generally speaking, where John Smith deposits in his 
personal account, checks made payable to him as executor or trustee, 
the courts protect the bank in making payment upon his personal 
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checks; on the ground that mere knowledge on the part of the bank 
that trust funds stand to the credit of a depositor’s personal accoun 
does not charge the bank with knowledge that the depositor is acting 
dishonestly. The presumption is that in checking out the deposit he 
is doing so in accordance with the purposes of the trust (See, for ex- 
ample, Batchelder v. Bank, Supreme Court of Mass., B. L. J. June 
1905, p. 422; Trust Co. v. Bank, Supreme Court of Pa., 194 Pa. 344). 
The majority of courts, while so holding, would not, however, permit 
the bank to set off a deposit of trust funds against a personal debt of 
the depositor to itself; and, of course, if the bank, in paying John 
Smith’s personal check to others drawn on the trust deposit, has 
knowledge of facts which show that heis misappropriating the money, 
the bank will be liable. But generally, as said, banks which receive 
on deposit to the credit of a depositor’s personal account, checks made 
payable to the depositor as trustee or the like, and honor his personal 
checks against such deposit, are safe in so doing and it is a very com- 
mon practice. 

In this Arkansas case, however, it is well to consider that the stat- 
utes of Arkansas provide that “the court of probate shall have power 
to appoint guardians for minors and possess the control and superin- 
tendence of them” (Ark. Stat. sec. 3753); that ‘‘the probate court 
may direct a guardian to expend for the maintenance and education 
of his ward a specified sum, although such sum may exceed the income 
of the ward’s estate; but without such direction the guardian shall not 
be allowed in any case for the maintenance and education of the ward 
more than the clear income of the estate” (3792); and ‘‘if at any time 
any guardian shall have on hand any money belonging to his ward, 
beyond what is necessary for his education and maintenance, such 
guardian shall, under the direction of the court, loan the same to such 
person as will give good security therefor, and such money shall be 
loaned on such time as the court shall direct’ (3804). 

These and other statutory provisions in Arkansas show that the 
expenditure of money of a ward by his guardian is largely a matter 
authorized and regulated by order of court ; and when a guardian 
brings to a bank a check payable to his order as guardian for another, 
which he desires personal credit for, and to pay out upon his personal 
check, it raises the question whether the bank, knowing that this 
money belongs to the ward, if it places it to the personal credit of the 
guardian, and allows him to pay it away by his personal check, is not 
chargeable with notice that the payment may be beyond the authority 
of the guardian, and put on inquiry as to such authority and concern- 
ing any court order in the premises, so as to make it liable in case the 
money is in fact misappropriated ? This is an uncertain question. The 
probabilities are that the bank would not be held liable; that the courts 
would say the bank had a right to presume that the guardian, in using 
the bank’s facilities, was acting honestly, and that it was no part of 
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the duty of the bank to look into the history of the transaction and the 
guardian’s authority to pay away the fund. But, still, there is enough 
uncertainty about it to prevent the conclusion that the bank would be 
entirely safe; and if we were in the bank’s position, under such cir- 
cumstances, we would feel safer to pay Smith in cash for the check; 
then, if he afterwards deposited the money in his personal account, the 
bank would receive it on deposit without notice that it was money be- 
longing to the ward, and could honor his checks without any risk. At 
the same time, we believe a guardian in Arkansas is bound to give a 
satisfactory bond, so that, after all, the risk to the bank from conduct- 
ing the transaction as stated in the inquiry would be very slight. 


RUBBER STAMP INDORSEMENT. 


Is a paid check, returned to the drawer with rubber stamp indorsement of the payee’s name, as satis- 
factory a voucher or evidence of payment in the drawer’s hands as one upon which the payee has 
handwritten his indorsement ? Risks and dangers from use of rubber stamp indorsements suggested. 


Editor Banking Law Journal: CHICAGO, ILLS., August 10, 1906. 

DEAR SIR:—Will you kindly advise me, at your convenience, what position courts 
of law take where checks, notes and other negotiable paper are submitted in evidence, 
bearing rubber stamp endorsements. As you are well aware, a very large proportion 
of business concerns are using this form of endorsement at the present time, and 
banks are using them almost exclusively. Would such endorsements be likely to 
affect in any way the rights of the drawer as against the payee, when such a check, 
so endorsed, was submitted to a court? Would the burden of proof be on the drawer 
to show such endorsement was the endorsement of the payee, or for the payee to 
show that such endorsement was not his? 

The tendency, as I understand it, is to allow a rather wide latitude in matters 
pertaining to the law merchant. I have never been able to get any satisfactory in- 
formation on the above points, and would appreciate the courtesy very much if you 
will enlighten me, together with such citations as appear of value in this connection. 

Yours very truly, GEO. C. SINCLAIR. 


Answer.—In an article published elsewhere in this number, pre- 
pared before this inquiry was received, we show that the courts uni- 
formly hold that an indorsement by rubber stamp imprint is as legal 
and valid as if handwritten by the indorser ; but that equally with a 
handwritten indorsement it does not prove itself and the fact that it 
is genuine or authorized by the indorser must be established by com- 
petent testimony. 

Now, the question suggested by this inquiry is whether this method 
of indorsement may affect in any way injuriously the rights of the 
drawer of a check when the indorsement is disputed by the indorser 
and the check is submitted to court. 

A, for example, owes B for a bill of goods and draws his check for 
the amount payable to B’s order, asking no receipt from B, but relying 
on the return of the paid check bearing B’s indorsement as a voucher 
or evidence that he has paid the money and that B has received the 
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amount. The check bearing B’s indorsement by rubber stamp is paid 
by the drawee and returned to A. Should B afterwards deny that the 
indorsement was put on by him, or made by his authority, and sue A 
for his bill of goods, a disputed question of fact would be presented. 
In such a case, where A introduced the check as evidence of the pay- 
ment and B denied the indorsement, the burden of proof would be on 
A to prove the indorsement and it seems to us it would be more dif- 
ficult for him to prove that the rubber stamp inprint of B’s name was 
genuine or authorized, than to prove B’s handwritten signature. A 
and others might be familiar with B’s handwriting and by their testi- 
mony the genuineness of the indorsement could be readily proved; 
but there are many circumstances under which proof of the rubber 
stamp indorsement would be a matter of more difficulty, if not impos- 
sibility. If B’s stamp indorsement was to his bank of deposit and the 
check had gone to the credit of his account, then proof might be readily 
forthcoming ; but suppose it was in blank or to some indorsee other 
than a bank, difficult to locate, it would be a much more difficult 
matter. 

Assuming in any case that A could not prove the genuineness of 
B’s indorsement and the check would not be admitted in evidence to 
prove the payment, then the matter would probably work out in this 
way: A would have to pay his debt to B over again; he would then 
throw back the check upon his bank as an improper voucher, as paid 
on a forged or unauthorized indorsement, there being no short statute 
of limitations to prevent this, and the bank would have to take up the 
burden of getting the money back on the check from the party to 
whom it had paid it. 

As we suggest in our article, there would seem to be risks and 
dangers connected with the common use of rubber stamp indorsements 
and we therefore call for a discussion of the subject by interested 
readers in the hope that a consideration of the subject in all its aspects 
may lead to a clearer and better understanding of transactions in which 
such indorsements may safely be used and those wherein their use 
should be discontinued. 


THE TERM “HALF-MONTH.” 


Opinion expressed that it means fifteen days. 


Editor Banking Law Journal: NEW YORK, August 4, 1906. 
DEAR SiR:—A bank holds a series of promissory notes dated July 30, 1906, one 
payable 2% months after date, one payable 3% months after date and one 4% 
months after date. A dispute has arisen as to when those notes are due, as there are 
3 days in July, and the notes are not dated on the last day of the month. Any in 


formation that you can give upon this subject will be appreciated. 
NOTE TELLER. 


Answer.—It is unusual at the present day to use the term ‘‘half 
month” in a note or bill, and no definition of the precise number of 
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days which constitute a half month, or whether a half month is the 
same number of days when contracted with reference to February, 
which has but 28 days, or to July which has 31, will be found in the 
text-books, or established by legal decision, so far as we know. But 
we had occasion to investigate this point a few years ago, and reached 
the conclusion that under the ancient custom of merchants, upon which 
our law merchant has been founded and proclaimed by legal decisions, 
a half month in every case means the precise period of 15 days. If 
that conclusion be correct, then the notes in question would fall due 
as follows: 

Note payable 2% months from July 30, will fall due on Monday, 


October 15. Two months from July 3oth is September 3oth, 
and 15 days added, makes the due date October 15, 1906. 


Note payable 3% months from July 30, will fall due on Wednesday, 
November 14th. Three months from July 3oth is October 3oth, 
and 15 days from that date, is November 14, 1906. 


Note payable 4% months from July 30, will fall due on Monday, 
December 17th. Four months from July 30th is November 3oth, 
and 15 days from that date is December 15th; but as December 
15th is Saturday, the note falls due on December 17th, 1906, 
under section 145 of the Negotiable Instruments Law which 
provides that: ‘‘Instruments falling due or becoming payable 
on Saturday are to be presented for payment on the next 
succeeding business day,” with an exception in case of demand 


paper. 

We append certain extracts from an article which we published in 
the Journat for February 1904, as a result of an investigation into the 
meaning of the term ‘‘half-month” as used in a note or bill: 

The use of the term ‘‘half-month” in a note or bill is unusual; no 
judicial decision will be found, we believe, construing such a term in 
an instrument with reference to its maturity, and while the recent 
text-writers on bills, notes and negotiable paper generally, state 
minutely the rule of maturity which has been adopted, where the in- 
strument is payable one or-more ‘‘months” after date, not a word will 
be found as to what is the proper rule should an instrument be pay- 
able a half-month, or one, two or three months and a half after date. 
The Negotiable Instruments Law, of course, does not provide so 
minute a rule, leaving all such matters to be governed by the law 
merchant; simply providing that every instrument is payable at the 
time fixed therein, without grace, and where payable at a fixed period 
after date, the time of payment is determined by excluding the day 
from which the time is to begin to run, and by including the date of 
payment. 

But notwithstanding the absence of judicial authority, and of mod- 
ern text-book discussion of the correct rule in case of a ‘‘half-month”’ 
note, for the guidance of the banking fraternity, we have only to probe 
deep enough, and to go back far enough, into the ancient sources from 
which sprang the rule that a month in a note or bill is a calendar month, 
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to find, also, that a ‘‘half-month” is 15 days, and while the courts have 
confirmed the first, and not the last, this is simply because there has 
been no occasion which has arisen calling for judicial establishment of 
the last stated rule; if such occasion had arisen, the conclusion is war- 
ranted that the courts would construe a note dated December 15, pay- 
able two and a half-months after date, the same as if it read two 
months and fifteen days after date. 

To briefly refer to ancient sources of information. In earlier times, 
it was customary to draw foreign bills of exchange payable at one, 
two or more usances after date; not at so many months after date. 
The term ‘‘usance” is French and signifies the time which it is the 
usage of countries, between which bills are drawn, to appoint for pay- 
ment of them. In England a ‘‘usance” signified a month; and after 
a time the practice of making foreign bills payable one or more usances 
after date was discarded and foreign bills came to be payable one or 
more months after date, the same as inland. Now, the early English 
merchants had the necessity before them of fixing definitely the date 
of maturity of a bill payable one, two or three usances (later called 
months) after date. Of course, where an instrument is payable so 
many days after date, there is no ground for question, but with an in- 
strument payable a month, or a certain number of months (then called 
usances) after date, there must have been originally some question, 
arising from the fact that there are two kinds of months, the one 
natural, the other arbitrary; the lunar consisting of 28 days, thirteen 
months in a year, and the calendar month, twelve of which (7 of 31 
days; 4 of 30 days; and 1 of 28, and every fourth year, 29 days) con- 
stitute the year. 

In settlement of this question we find it was early established, by 
common understanding of merchants, that the term ‘‘usance” in a 
bill of exchange meant a calendar, and not a lunar, month; that no 
' distinction was to be made between longerand shorter calendar months; 
that a bill payable at usance (one month after date) fell due (not count- 
ing grace) on the corresponding date of the next month; and that 
when there was no corresponding date, because the next month was 
shorter, then the bill fell due on the last day of the month. This 
was all established as the custom of merchants, it was later recognized 
and made part of the law merchant by the decisions of the courts, and 
it constitutes our law to-day, providing the rules of maturity for all 
instruments payable one or more months after date. Arbitrary in 
their origin, these rules have been established by common consent, 
to meet the necessity of some uniform rule fixing the maturity of 
such instruments. Marius, a seventeenth century writer,+ describing 
the customs of the period, says: ‘‘ Always a usance is to be counted 
a month from the date of the bill, whether it be a month that hath 


+ Marius, Advice concerning Bills of Exchange, 4th Edition, 1684. 
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in it 31 days, 30 days, or 28 days; each month by denomination 
is afull and perfect usance, for when it is said at usance, it is as much 
as if it were said one month after the date. Now, merchants usually 
count 12 months in the year, and not 13 months; neither do we reckon 
every 30 days a month as some imagine, but a full month by denomina- 
tion, from such a date of such a month, to the same date of the next 
month, or from the last day of one month to the last day of the next 
month.” 

Now, it appears that while it is unusual at the present day to draw 
a bill or note in form, a ‘‘half-month” after date—not usual enough, 
at all events, to have any rule provided for it by the courts or stated 
by text writers—at the time when Marius wrote, bills of exchange 
were drawn at half-usance, and the rule was established by custom of 
merchants, likewise as in case of usances or months, that a half-usance 
(in other words a half-month) in a bill of exchange, was 15 days, irre- 
spective of the month it was calculated in. We quote what Marius 
says on this subject: 

‘* Half-usance is always reckoned 15 days from the date of the bill, 
neither more nor less, because usance is one month by denomination, 
to be counted next after the date of the bill, and there is not any 
month in the year which hath in it above 31 days: now, therefore, 
upon an indifferent account 15 days must be reckoned for half usance, 
because 15 is the half of 30, and a day consisting of 24 hours cannot be 
subdivided from its proper denomination.’’ The writer also points 
out that where a bill is payable at usance and half, the month is count- 


ed from the date of the bill to the corresponding date of the next 
month; then 15 days is counted for the half-usance. 


The point of this article is simply this: The customs of the early 
merchants, construing the term ‘‘usance” and ‘‘month” in bills of ex- 
change, as meaning a calendar month, and recognizing certain fixed 
rules as to maturity (namely, corresponding date of following month, 
or last day of following month when no corresponding date) have 
come down to us, and are recognized and established by the courts, as 
governing like transactions of the present day. Equally, the same 
early customs which recognized a ‘‘half usance” or a half-month in an 
instrument, as meaning 15 days always—no more, no less—should 
govern the construction of a promissory note to-day, payable two 
months and a half after date. Though this ancient rule has not been 
given much prominence of late, nor had occasion to receive judicial 
sanction, it comes from the same common source of authority, as the 
calendar month rule, and equally with it, should be recognized, judi- 
cially and commercially, as governing the construction of any ‘‘half 
month” instruments which may be issued at the present day. 
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SPECIAL COURSE IN FINANCE. 


A recent circular of the New York University School of Commerce, Accounts 
and Finance announces a new one-year course in finance which has been established 
for the benefit of employees of banking and brokerage houses. The circular says 
that the experience of clerks in these houses is apt to be too narrow to fit them prop- 
erly for managerial positions, and that the working efficiency of the clerks may be in- 
creased by a course of evening study. 

The principal subject taken up is “Investment and Speculation,” which is handled 
by Mr. Frank A. Vanderlip, Vice-President of the National City Bank, with tke as- 
sistance of Mr. Allen G. Hoyt, Assistant Cashier of the same institution. It would 
be hard to find men even in Wail Street better fitted to discuss that subject with au- 
thority. The following topics are to be discussed by Mr. Vanderlip and Mr. Hoyt: 
Sources of Funds Seeking Investment; The Advantages of Different Kinds of Bonds 
to the Investor and to the Corporation; The Nature znd Process of Speculation; The 
Course of Bond Valuation for the Last Twenty Years. Students are to be trained also 
in critical analysis of various railroad, industrial and governmental stocks and bords. 

Some of the other subjects to be taken up in the course in finance are: Panics 
and Depressions: Banking Practice; Theory of Banking; Foreign Exchange; Corpora- 
tion Finance; Political Economy; Commercial Law. Much of this work is conducted 
personally by Professor Joseph French Johnson, the well-known authority on money 
and banking, who is now Secretary of the Special Currency Committee of the New 
York Chamber of Commerce. Some of the subjects were given last year with great 
success, but the courses have all been greately extended and strengthened since then. 

The progressive banking and brokerage firms of New York City have shown a 
lively interest in the effort of New York University to supply a practical training in 
finance, 


THE AMERICAN BANKERS’ CONVENTION AT ST. LOUIS. 


The coming annual convention of the American Bankers’ Association, to be held 
in St. Louis, October 16, 17, 18 and 19, will no doubt be attended by a larger number 
of bankers than any previous convention of the association. The reasons for this are 
obvious. The association now enjoys a membership of upwards of 8,000, which is 
the largest association of business men in the country, and the important matters that 
will be brought before the convention this year will attract many bankers from every 
State in the Union. 

The geographical location of St. Louis makes it an ideal convention city for a 
national association, and its excellent railroad facilities makes it easily accessible from 
every direction. 

The magnificent equipment of the trains on some of the great trunk line railroads 
entering St. Louis will afford the bankers all the luxury, while en route, of a modern 
up-to-date hotel. 

One of the principal and best equipped lines entering St. Louis is the “‘ Wabash.” 
This great system of railroads enters St. Louis from the North, East and West, and 
its lines reach more of the large cities than any other railroad in the country, while its 
through car and train service extends from coast to coast. 

On all the trains of the Wabash system there is to be found every convenience 
and luxury known to modern travel. The Pullman Palace Sleeping Cars and the 
famous Wabash Dining Cars, and the services therein, cannot be surpassed on any 
other railroad in America. 

Among the superb trains worthy of special mention on the Wabash is the Banner 
Blue Limited between St. Louis and Chicago. It is safe to say there is no finer equip- 
ped train in the world. 





APPENDIX. 


ADDING MACHINE INFRINGEMENT. 

Suit for infringement and injunction was filed at Trenton, N. J., July 23, 1906, in 
the United States Court by the Burroughs Adding Machine Company, of Detroit, 
Michigan, against the Pike Adding Machine Company, of Orange, New Jersey. This 
suit has been expected for some time by people conversant with the adding 
machine business. The bill asks for a decree of infringement, an injunction and an 
accounting. 

The Burroughs Adding Machine Company has also filed suit in the United 
States Court for infringement and injunction against the Adder Machine Company, of 
Detroit, manufacturers of the Wales adding machines. The bill asks for a decree of 
infringement, an injunction and an accounting. 


GOVERNMENT BONDS. 
From Fisk & Robinson's Monthly Bulletin of Investments, August, 1906. 

The sale by the Government of $30,000,000 2 per cent., 30-Year Panama Canal 
Bonds was the feature of the month. Probably there has never been a national bond 
offering which received such careful personal attention from the Secretary of the 
Treasury, and every proper resource of that department was utilized to secure the 
best possible prices. 

To avoid a money stringency incident to payment for the bonds, the Secretary 
announced that all purchasing banks would be permitted to retain one-third of the 
purchase money as Government deposits. This also had a stimulating effect on the 
p-ices bid for the bonds. The average price realized was approximately 104, while 
the subscriptions of the 2,970 bidders aggregated about $445,000,000, or nearly fifteen 
times greater than the offering—a splendid tribute to the Government's financial 
strength. 

The success of the Panama Bond sale was such as to call forth a special letter of 
congratulation from the President to the Secretary of the Treasury. 

The bidding presented some unusual features. There was not only a widerange 
in the bids, but among the successful bidders national banks were very sparsely re- 
presented. This was largely due to a misconception of the real character of the 
bond. From the fact that the Government has the priviledge of redeeming these 
bonds in ten years, it was considered by many bankers to be a ten-year bond, and 
they bid on that basis. Such reasoning would have been sound had it been a high 
interest bearing bond which it would be desirable to refund, but as it would be prac- 
tically impossible to redeem these bonds at a lower rate than 2 per cent., and as it is 
entirely probable that the Government for years to come will have other uses for its 
surplus revenue than investing it in 2 per cent. bonds, there is no tenable ground for 
considering this security as other than a thirty-year bond. Even if the much-needed 
currency legislation is secured, it could hardly be of a character which would affect 
the value of 2 per cent. bonds asa basis for circulation. 

The largest bidders were Fisk & Robinson, who secured $1 5,000,000 of the bonds. 
Later this firm obtained through purchase some $7,500,000 additional bonds awarded 
other bidders. 

A novel feature of the transaction was the agreement entered into between the 
Secretary of the Treasury and Fisk & Robinson to market the bonds at 104.40. The 
justice of this has been recognized generally by bankers, who rightly feel that if the 
Government is to aid in furnishing a market for the bonds, the purchasers should be pro- 
tected against any undue advance in prices. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to : e¢ 
New York Clearing House for the weeks ending Aug. 12, 1905, and Aug. 11, 1906, respec. 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 





Bank of N. Y., N. B. A... 


Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 


Merchants’ Exch. National.. 


Gallatin National 


Bank of the Manhattan Co.. 


Loans, 
1905. 


$ 19,429,000) 
25,132,000} 
14,087,600) 
21,857,000] 
25.715.700| 

6,014,000) 
196,992,500 
25,244,100 
5.999.700) 
9,009,400) 


Nat. Butchers & Drovers’... 


Mechanics & Traders’ 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


Nat. Bank of N. America. 
Hanover National 

Irving National 

Citizens’ Central National 


Metropolitan Bank......... 


Corn Exchange 





Importers & Traders’ Nat.. 


Nationa! Park 


East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange 
Bowery 

N. Y. County National 
German-American 

Chase National 

Fifth Avenue........... 
German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn. . 


Liberty National 


N. Y. Produce Exchange. . 
New Amsterdam National... 


Astor National 
State Bank 


a ane 


10,214,000 
106,845,800) 
8,851,200) 
3,276,000) 
5,000,000} 
4,344,200) 
48,112,700] 
10,019,400 
2,977,900) 
2,517,500) 
12,894,700 
7,278,200) 
2,588,600 
8,470,000 
4,018,000 
14,784,000) 
-| 4,363,000) 
11,380,500) 

: 5,480,000) 
5,997,000 


Loans, ! 
1906. l 


i] 
3 17,969,000 
21,666,0c0 | 
11,726,200 | 
21,841,000 | 
22,323,600 || 
6,305,000 | 
158,550,600 
24,784,000 
6,145,000)| 
8,310,300 | 
2,464,300 | 
6,828,000 
5,436,700 
26,710,600 
138,434,300 
20,925,600 
3,284,500 
5,685,200 
2,227,700)| 
14,919,800 
51,577,900 
7,611,000 
18,891,600 
3,456,800 
7,343,800 
10,054,400 
35.274,000 
9,657,700 
23,657,700)| 
70,187,000 
1,209,700 
18,889,000 
9,958,000 
88,463.400 | 
9,608 800 | 
3.536,000 
5,037,900 
3,915,200, 
51,628,800 | 
9.755.800 
3,426,100) | 
4,399,500 | 
13,359,300 | 
7,623,900 
2,905,000) 
9,760,000 
4,253,000) 
14,883,000)| 
4,593,000) 
10,827,100) 
6,286,700 
5,745,800 | 
5,175,000) 
12,979,060 | 





Deposits, 
1905. 


31,406,000 
18,218,600) 
23,079,000) 
28,595,800, 
5,259,000 
199,642,700 
23,964,600 
6,739.400 
71320,400 
2,661,600 
5,643,000 
4,291,500 
20,495,100 
150,877,400 
18,780,400} 
3-7 50,300) 
6,419,900| 
2,658,800 
13,870,600) 
61,715,400 
6,577,000 
20,352.900 
3,562,500 
7.333.800 
9,192,800) 
39,834,000) 
g,162,300 
21,462,000) 
89,463,000) 
1,382,700) 
24,220,200) 
10,590,000] 
101,992,000) 
8,491,000) 
3,620,000) 
5.755.200! 
4,278,500) 
56,815,200 
11,328,500 
3,739,600) 
5,441,900) 
14,117,300 
7,040,800) 
2,666, 300) 
9,580,200) 
4,327,000 
17,077,000 
5,08 1 000} 
10,075,900) 
6,268,800) 
6.994.300 








$1,139,891 ,400) 


| t Deposits, 


1906 


$ 18,843,000) $ 16,180,000 


26,324,000 
14,555,706 
22,061,000 
23,472,200 
5.185,000 
148,792,900 


116,641,200 
17,781,300 
3,459,500 
5,695,000 
2,664,000 
14,315,000 
60,604,400 
7,322,000 
18,891,500 
3,752,500 
7,112,400 
10,327,900 
43,155,000 
9,024,300 
20,600,000 
80,281,000 
1,323,700 
21,919,000 


Per Cert ) 


Inc. 


} ¥2. 


14,905,000] .... 


we 


wmvinds Ww 


. 





$1,072,468, 300/81 ,186,659,200 $1 062,904, 300 





+ United States Deposits included, $9,841,700 





